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Abstract	
	

This	thesis	seeks	to	understand	why	the	Indonesian	central	government	has	been	unable	to	

ensure	local	government	compliance	with	the	national	laws	and	regulations	that	govern	the	

licensing	of	palm	oil	plantations.	Using	a	 socio-legal	methodology,	 it	 finds	 that	 the	central	

government’s	failures	are	rooted	in	a	poor	legal	framework,	a	lack	of	supportive	institutions,	

and	the	absence	of	political	will.	These	 findings	have	 implications	 for	decentralisation,	 the	

sustainability	of	palm	oil,	and	the	management	of	natural	resources	in	Indonesia.	
	

Theoretically,	 decentralisation	 of	 government	 is	 seen	 as	 the	 key	 to	 improve	 democracy,	

security,	 and	 development,	 as	 it	 promises	 to	 bring	 government	 ‘closer'	 to	 the	 public.	

Embedded	in	this	concept	is	a	more	inclusive	decision-making	process.	Thus,	in	the	context	

of	 natural	 resources	 management,	 decentralisation	 is	 said	 to	 improve	 fairness	 in	 benefit	

distribution	 as	 well	 as	 the	 sustainability	 of	 natural	 resources.	 Yet,	 almost	 20	 years	 after	

decentralisation	began,	the	management	of	natural	resources	has	still	not	improved,	as	the	

proliferation	of	irregular	palm	oil	licenses	demonstrates.	

	

Much	 research	 has	 tried	 to	 explain	 why	 the	 promises	 of	 decentralisation	 have	 not	 fully	

materialised	in	Indonesia,	and	most	look	at	local	level	actors.	However,	in	a	unitary	state	like	
Indonesia,	the	central	government	is	the	ultimate	expression	of	sovereign	power	responsible	

for	governmental	affairs.	The	few	scholars	who	have	investigated	the	central	government’s	

role	usually	argue	that	it	has	been	reluctant	to	let	go	power,	and	that	is	why	problems	have	

dogged	decentralisation.	While	that	is	largely	true	in	some	other	natural	resources	sectors,	

such	as	forestry,	this	research	has	only	 limited	application	to	the	palm	oil	 industry.	As	this	

thesis	 shows,	 the	Ministry	 of	 Agriculture,	 the	 portfolio	ministry,	 does	 not	 try	 to	 assert	 its	

power	 over	 local	 governments,	 and,	 in	 fact,	 remains	 inactive	 in	 the	 face	 of	 problematic	

licensing.	Further,	 the	central	government	does	not	try	to	take	 ‘advantage’	of	problematic	

palm	oil	 licensing	by	withdrawing	the	 licensing	power	from	local	governments,	as	 it	has	 in	

other	sectors,	such	as	mining	and	forestry.	In	short,	the	existing	scholarship	does	not	explain	

the	nature	of	the	central	government’s	role	in	managing	natural	resources,	particularly	palm	

oil.	

	

My	research	finds	that	while	the	central	government	has	an	 important	constitutional	role,	

there	are	at	least	three	interrelated	factors	that	hamper	optimal	implementation	of	its	role	

in	the	decentralisation	of	palm	oil	licensing.	Legally,	the	regulatory	framework	for	its	role	has	

been	very	weak,	particularly	monitoring	and	oversight	of	local	government	licensing	powers.	

This	is	worsened	by	the	nature	of	the	sectoral	approach	to	natural	resource	management	in	

Indonesia,	which	is	characterised	by	vague	and	conflicting	legal	frameworks.	Institutionally,	
the	ministry	of	agriculture	has	not	developed	an	appropriate	structure	 for	monitoring	and	

overseeing	 palm	 oil	 licensing,	 and	 as	 a	 result,	 there	 is	 no	 national	 database	 of	 palm	 oil	

licenses.	The	third	 factor,	which	underlies	 the	other	 two,	 is	 the	absence	of	political	will	 to	
ensure	palm	oil	licensing	is	sustainable.		
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CHAPTER	1	

INTRODUCTION	

	

I.	The	Context	of	the	Research	Question	
	

Decentralisation	 is	 often	 said	 to	 be	 the	 key	 to	 improving	 democracy,	 security	 and	

development	as	it	brings	government	‘closer’	to	the	public.1	Embedded	in	this	concept	is	the	

assumption	 of	 a	 more	 inclusive	 decision-making	 process.	 Thus,	 in	 the	 context	 of	 natural	

resources	management,	democratic	decentralisation	is	argued	to	improve	fairness	in	benefit	

distribution	 as	 well	 as	 sustainability	 of	 natural	 resources,	 because	 the	 decision-making	

process	 is	 supposed	 to	 be	 more	 responsive	 to	 local	 needs.2	 Yet,	 in	 post-Soeharto	 era	

Indonesia,	almost	20	years	after	‘big	bang’	decentralisation	began	in	1999,	management	of	

natural	resources	has	still	not	 improved.	 In	fact,	using	the	proliferation	of	 irregular	natural	

resource	licenses	as	a	proxy	to	measure	the	influence	of	decentralisation,	natural	resource	

management	has	actually	worsened.3	

	

In	the	context	of	decentralisation	in	Indonesia,	my	research	seeks	to	understand	the	role	of	

the	 central	 government	 in	 ensuring	 local	 government	 compliance	 with	 the	 national	 legal	

framework	on	environment	and	natural	resource	management.	My	central	research	question	

asks	why	the	central	government,	as	the	ultimate	bearer	of	responsibility	for	governmental	

affairs	in	Indonesia,	has	been	unable	to	ensure	compliance	with	national	laws	and	regulations	

and	improve	the	quality	of	natural	resources	management.	

	

																																																								
1
	Ed	Connerley,	Kent	Eaton	and	Paul	Smoke	(eds),	Making	Decentralisation	Work;	Democracy,	Development,	and	
Security	(Lynne	Rienner,	2010).	
2
	Arun	Agrawal	and	 Jessie	Ribot,	 ‘Accountability	 in	Decentralisation:	A	Framework	with	South	Asian	and	West	

African	 Cases’	 (1999)	 33	 The	 Journal	 of	 Developing	 Areas	 473;	 Diana	 Carney,	 ‘Management	 and	 Supply	 in	

Agriculture	 and	 Natural	 Resources:	 Is	 Decentralisation	 the	 Answer?’	 (Research	 Paper,	 Overseas	 Development	

Institute,	1995);	Anne	Larson,	 ‘Decentralisation	and	Forest	Management	 in	 Latin	America:	Towards	a	Working	

Model’	 (2003)	23	Public	Administration	and	Development	 211;	 Ida	Aju	Pradnja	Resosudarmo,	 ‘Has	 Indonesia’s	

Decentralisation	Lead	to	Forestry	Governance?	A	Case	Study	of	Bulungan	and	Kutai	Barat,	East	Kalimantan’	(PhD	

Thesis,	The	Australian	National	University,	2007),	Appendix	1.	
3
	See	on	this,	P.4	below.	This	conclusion	is	supported	by	the	physical	condition	of	the	environment,	such	as	the	

high	 rates	 of	 deforestation	 and	 forest	 degradation,	 higher	 incidence	 of	 forest	 fires,	 and	 the	 degradation	 of	

biodiversity.	Suwarno	and	Hein,	for	example,	specifically	discuss	how	decentralisation	in	Indonesia	has	contributed	

to	lower	quality	of	forest	governance	and	resulted	in	a	higher	rate	of	deforestation:	Aritta	Suwarno	and	Lars	Hein,	

‘Governance,	 Decentralisation	 and	 Deforestation:	 The	 Case	 of	 Central	 Kalimantan	 Province,	 Indonesia’	 (2015)	

54(1)	Quarterly	Journal	of	International	Agriculture	77.	
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To	answer	this	central	question,	I	will	address	three	sub-questions.	First,	what	role	does	the	

law	prescribe	for	the	central	government	 in	managing	natural	resources	 in	a	decentralised	

setting?	 Is	 the	 law	 adequate	 to	 enable	 a	 strategic	 role	 for	 the	 central	 government	 in	 this	

context?	Second,	how	is	the	central	government’s	role	in	decentralisation	institutionalised?	

What	legal	and	extra-legal	factors	contribute	to	this	institutionalised	role?	And	lastly,	what	do	

the	actual	practices	of	 the	central	government	reveal	about	the	central	government’s	role	

and	capacity	in	decentralisation?	What	are	the	political	and	legal	consequences	of	it?	

	

There	 are	 four	 reasons	 for	 my	 choice	 of	 research	 question.	 First,	 in	 a	 unitary	 state	 like	

Indonesia,	the	central	government	is	the	ultimate	expression	of	sovereign	power	responsible	

for	governmental	affairs.	The	President,	as	the	representative	of	the	central	government,	is	

given	the	constitutional	power	to	exercise	executive	power,	to	ensure	management	of	public	

affairs	 is	 carried	 out	 according	 to	 the	 law	 to	 achieve	 the	 mandate	 of	 the	 Constitution.4	

Moreover,	when	this	role	 is	assessed	from	the	perspective	of	public	 international	 law,	 it	 is	

clear	 that	 it	 is	 the	 central	 government	 that	 assumes	 responsibility	 in	 international	 law,	

including	in	ensuring	Indonesia’s	compliance	with	environmental	obligations	in	international	

treaties	and	custom.		

	

Second,	the	management	of	the	palm	oil	industry	is	a	part	of	natural	resources	management	

which	 has	 a	 special	 constitutional	 mandate,	 as	 well	 as	 a	 distinct	 place	 in	 the	 theory	 of	

decentralised	power.	 In	the	context	of	administrative	divisions	within	the	government,	the	

exploitation	of	natural	resources	inherently	has	cross-sectoral	and	cross-regional	impacts.	For	

this	 reason,	 relying	 on	 Article	 33	 of	 the	 1945	 Constitution,	 the	 Constitutional	 Court	 has	

confirmed	the	pivotal	role	of	the	central	government	in	natural	resources	management.	In	an	

important	decision	about	the	allocation	of	power	between	central	and	 local	governments,	

the	Court	stated	that:	

	

[T]he	authority	to	manage	natural	resources	…	is	not	merely	related	to	administrative	

authority	(distribution	of	authority	between	the	central	and	local	governments)	but	

also	to	environmental	management	and	the	balance	of	the	ecosystem.
5
	

	

																																																								
4
	Article	4	of	the	1945	Constitution.	

5
	Paragraph	3.16	the	Constitutional	Court	Decision	No.	72/PUU-VII/2010,	which	reviewed	the	constitutionality	of	

the	1999	Forestry	Law.	
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In	 line	with	 this,	 decentralisation	 theory	 recognizes	 the	 special	 nature	of	natural	 resource	

management,	which	 is	 different	 to	public	 affairs	 in	 general.	 This	 special	 nature	 requires	 a	

check	on	local	governments’	power.	Resosudarmo	concludes	that	the:	

granting	 of	 unlimited	 powers	 to	 local	 government	 can	 result	 in	 indiscriminate	

exploitation	of	the	natural	resources;	hence,	there	is	always	a	need	for	an	appropriate	

balance	of	powers	among	levels	of	governments.
6	

	

Third,	 this	 study	 is	 also	 intended	 to	 fill	 a	 gap	 in	 the	 scholarship	 on	 decentralisation	 in	

Indonesia.	Much	of	the	previous	work	on	decentralisation	has	looked	at	dynamics	at	the	local	

level	and	rarely	focused	on	the	central	government.	Existing	studies	on	decentralisation	 in	

Indonesia	and	the	gap	this	thesis	will	fill	are	discussed	in	more	detail	in	the	last	section	of	this	

chapter.	

	

Lastly,	the	market	conditions	for	palm	oil	exports	point	repeatedly	to	the	need	to	assess	the	

role	of	the	central	government.	On	the	one	hand,	trading	partners	like	the	European	Union	

are	 making	 access	 to	 their	 markets	 for	 Indonesian	 natural	 resources	 conditional	 on	

sustainability	measures,	and	are	entering	into	agreements	with	the	central	government.7	This	

links	with	the	central	government’s	responsibility	for	compliance	with	international	treaties	

observed	above.	On	the	other	hand,	Indonesian	palm	oil	products	are	increasingly	exported	

to	countries	where	governments	have	less	interest	in	demanding	sustainable	palm	oil,	such	

as	India,	China	and	Bangladesh,	compared	to	more	demanding	export	conditions	imposed	in	

other	contexts.8	This	means	there	is	little	or	no	pressure	from	palm	oil-recipient	countries	to	

ensure	 that	 palm	 oil	 products	 coming	 to	 their	 countries	 are	 produced	 sustainably,	 which	

means	 that	 the	 demands	 of	 the	 market	 are	 less	 significant	 than	 the	 internal	 domestic	

conditions	 for	 regulation.9	 It	 is	predicted	 that	 the	global	palm	oil	demand	will	 continue	 to	

increase	steadily,	despite	policies	from	more	affluent	markets	such	as	the	European	Union	

																																																								
6
	Resosudarmo	(n	2)	15.	

7
	A	good	example	in	the	timber	sector	is	the	Indonesia-EU	FLEGT	VPA:	Voluntary	Partnership	Agreement	between	

the	European	Union	and	the	Republic	of	Indonesia	on	Forest	Law	Enforcement,	Governance	and	Trade	(Brussels,	

30	September	2013).	
8
	Cf	above	n2;	see	Erik	Meijaard,	John	Garcia-Ulloa,	Douglas	Sheil,	Serge	Wich,	KM	Clarkson,	Diego	Juffe-Bignoli	

and	Thomas	Brooks,	‘Oil	Palm	and	BIodiversity:	A	Situation	Analysis	by	The	IUCN	Oil	Palm	Taskforce’	(Research	
Report,	2018)	50-1.	See	figures	of	countries	importing	Indonesian	palm	oil	products	from	the	Directorate	of	Estate	

Crops:	 Statistik	 Perkebunan	 Indonesia,	 ‘Kelapa	 Sawit	 2015-2017’	 (Web	 Page)	

<http://ditjenbun.pertanian.go.id/tinymcpuk/gambar/file/statistik/2017/Kelapa-Sawit-2015-2017.pdf>.	
9
	 Meijaard	 et	 al	 (n	 8)	 50-1;	 John	 McCarthy	 and	 Zahari	 Zen,	 ‘Regulating	 the	 Oil	 Palm	 Boom:	 Assessing	 the	

Effectiveness	of	Environmental	Governance	Approaches	to	Agro-Industrial	Pollution	in	Indonesia’	(2010)	32(1)	Law	
and	Policy	153,	172.	
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that	are	more	 sensitive	 to	 the	 issue	of	 sustainability.10	Consequently,	market	 instruments,	

such	as	the	certification	mechanism	introduced	by	the	Roundtable	on	Sustainable	Palm	Oil	

(RSPO),	have	a	relatively	weak	influence	on	the	conduct	of	plantations	in	Indonesia.11	In	this	

context,	 the	 central	 government’s	 role	 is	 central	 to	 ensure	 the	 bureaucratic	 regulatory	

environment	is	working	to	ensure	sustainable	palm	oil	production.	

	

To	 further	explain	 the	 context	of	 this	 thesis	 and	 its	 approach,	 this	 introductory	 chapter	 is	

divided	 into	 two	 sections.	 The	 first	 explains	 the	 focus	 of	 the	 research.	 It	 begins	 with	 a	

discussion	 of	 the	 value	 of	 palm	 oil	 as	 a	 commodity	 for	 Indonesia.	 This	 is	 followed	 by	 an	

introduction	 to	 the	 problem	 of	 natural	 resource	 license	 profileration,	 such	 as	 palm	 oil	

plantation	 licensing,	 under	 decentralisation.	 The	 second	part	 provides	 an	 overview	of	 the	

thesis’	 scope,	methodology	 and	 structure.	 The	 chapter	 closes	 with	 an	 explanation	 of	 the	

significance	of	this	thesis.	

	

II.	Overview	of	Palm	Oil	Licensing	Problems	
	

As	mentioned,	the	has	been	a	proliferation	of	 irregular	 licenses	 in	 Indonesia	over	the	past	

decade.	 The	 consistent	 increases	 in	 global	demand	 for	palm	oil	during	 this	 time	has	been	

answered	by	a	seemingly	 limitless	supply	 from	Indonesia.	Not	only	does	the	macroclimate	

suit	this	crop	well,	but	the	political	climate	also	provides	fertile	ground	for	lax	licensing.	 	It	

appears	that	when	local	governments	were	granted	the	power	to	issue	licenses	for	natural	

resource	use,	such	as	palm	oil	plantations	and	coal	mines,	they	issued	thousands	of	mining	

and	plantation	 licenses	 in	a	relatively	short	period	of	 time.	The	number	of	mining	 licenses	

skyrocketed,	 for	example	from	5,000	 in	1999	to	more	than	10,000	 in	2003,	 just	 four	years	

after	decentralisation	began.12	In	the	case	of	palm	oil,	there	is	no	reliable	data	available	as	to	

the	number	of	licenses	issued.	Yet	it	is	pertinent	to	note	that	production	rapidly	increased	in	

this	period	of	time;	in	fact,	it	more	than	quadrupled	in	just	13	years	–	from	7	million	tonnes	

to	33.5	million	tonnes	(2000-2013).13			

																																																								
10
	Meijaard	et	al	 (n	8)	70;	The	 International	Council	on	Clean	Transportation,	 ‘International	Policy	and	Market	

Drivers	 of	 Indonesian	 Palm	 Oil	 Demand’	 (Web	 Page,	 2019)	 13-4	

<https://www.theicct.org/sites/default/files/publications/Palm_Oil_Briefing_20190130_0.pdf>.	
11
	McCarthy	and	Zen	(n	9)	172.	

12
	 Bernadetta	 Devi	 and	 Dody	 Prayogo,	 ‘Mining	 Development	 in	 Indonesia:	 An	 Overview	 of	 the	 Regulatory	

Framework	 and	 Policies’	 (Research	 Report,	 International	 Mining	 for	 Development	 Centre,	 March	 2013)	 42	

<http://im4dc.org/wp-content/uploads/2013/09/Mining-and-Development-in-Indonesia.pdf>.	
13
	 Badan	 Pusat	 Statistik	 (BPS),	 ‘Statistik	 Kelapa	 Sawit	 Indonesia	 2006’	 (Web	 Page)	 XVIII	

<https://media.neliti.com/media/publications/50895-ID-statistik-kelapa-sawit-indonesia-2006.pdf>;	Pusat	Data	dan	
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The	issuing	of	so	many	licenses	is	alarming	but	not	necessarily	wrong.	There	are	at	least	two	

possible	explanations.	First,	 it	 could	be	 that	decentralising	 licenses	 simplified	 the	 licensing	

process,	thus	creating	a	more	efficient	environment	for	doing	business.	Second,	it	could	be	

that	licenses	are	irrelevant	to	environmental	outcomes,	being	created	merely	to	extort	money	

from	those	carrying	out	business	activities.		

	

This	thesis	begins	with	the	assumption,	however,	that	licenses	are	created	to	help	govern	the	

behaviour	 of	 license-holders,	 who	 need	 to	 comply	 with	 environmental	 and	 other	

requirements	 and	 conduct	 business	 with	 transparency.	 Chapter	 4	 discusses	 legal	

requirements	 for	 licenses	 that	 provide	 necessary	 social	 and	 environmental	 safeguards	 for	

plantation	activities.		

	

The	problem	in	Indonesia,	however,	is	that	many	local	governments	have	largely	ignored	this	

legal	 framework	when	 issuing	these	 licenses.	An	audit	by	 the	President’s	Office	 (discussed	

below)	confirmed	the	widely	circulated	claim	that	the	large	majority	of	these	new	plantations	

operate	 without	 proper	 licenses.14	 In	 addition,	 many	 of	 these	 illegal	 plantations	 have	

continued	operating	without	 legal	 consequences	due	 to	 the	absence	of	enforcement.	This	

situation	has	led	to	multi-dimensional	social,	economic	and	environmental	problems,	such	as	

license	overlap,	conflict	over	land	ownership,	untraceable	revenues	and	a	significant	rise	in	

deforestation	and	the	rate	of	environmental	destruction.15	

																																																								
Sistem	 Informasi	 Pertanian,	 Sekretaris	 Jenderal	 Kementerian	 Pertanian	 (Kementan),	 ‘Outlook	 Kelapa	 Sawit;	

Komoditas	 Pertanian	 Sub-Sektor	 Perkebunan’	 (Web	 Page)	 9	

<http://perpustakaan.bappenas.go.id/lontar/file?file=digital/167005-[_Konten_]-Konten%20D1891.pdf>.	There	are,	

in	fact,	no	reliable	data	on	the	exact	number	of	licenses	issued	after	decentralisation.	Later	in	this	thesis,	I	discuss	why	

poor	data	collection	has	occured.	At	the	technical	 level,	the	main	reason	is	an	absence	of	 local	and	national	data	

management	 of	 palm	 oil	 licensing,	 thus	 data	 on	 palm	 oil	 production	 and	 area	 expansion	 are	 usually	 used	 as	 a	

reference	point	 to	 imply	 that	 the	number	of	new	palm	oil	plantations	has	 increased	dramatically,	 see	Direktorat	

Jenderal	 Perkebunan,	 Kementerian	Pertanian,	 ‘Pertumbuhan	Kelapa	 Sawit	Meningkat’	 (Web	Page,	 25	November	

2014)	 <http://ditjenbun.pertanian.go.id/berita-362-pertumbuhan-areal-kelapa-sawit-meningkat.html>.	 Pusat	

Penelitian	Kelapa	Sawit	also	released	data	claiming	that	from	2007-2017	palm	oil	plantations	increased	more	than	

80%,	from	6.8	to	12.3	million	Ha:	see	Anugerah	Perkasa,	‘Kutukan	Raja	Sawit	di	Era	SBY	Hingga	Jokowi’,	CNN	Indonesia	
(online,	15	February	2019)			<https://www.cnnindonesia.com/ekonomi/20190212204542-92-368682/kutukan-raja-

sawit-di-era-sby-hingga-jokowi>.	
14
	See	also	Robin	Burgess,	Matthew	Hansen,	Benjamin	Olken,	Peter	Potapov	and	Stefanie	Sieber,	 ‘The	Political	

Economy	of	Deforestation	in	Indonesia’	(2011)	127(4)	Quarterly	Journal	of	Economics	1707;	The	Gecko	Project,	
‘Indonesia	 for	 Sale:	 The	 Making	 of	 Palm	 Oil	 Fiefdom’	 (Web	 Page,	 11	 October	 2017)	

<https://thegeckoproject.org/the-making-of-a-palm-oil-fiefdom-7e1014e8c342>.	
15
	Suwarno	and	Hein	conclude	in	their	research	that	in	the	decentralisation	era	(2000-2010)	there	was	a	decrease	

of	quality	of	governance	and	an	increase	in	the	deforestation	rate,	see	Aritta	Suwarno	and	Lars	Hein,	‘Governance,	

Decentralisation	and	Deforestation:	The	Case	of	Central	Kalimantan	Province,	Indonesia'	(2015)	54(1)	Quarterly	
Journal	of	International	Agriculture	77;	Giorgio	Budi	Indrarto,	Prayekti	Murharjanti,	Josi	Khatarina,	Irvan	Pulungan,	
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II.A.	The	Value	of	Palm	Oil	for	Indonesia	
	

There	is	no	clear-cut	answer	to	the	question	of	what	the	value	of	palm	oil	is	for	Indonesia,	as	

there	are	polarized	views	about	this	commodity.	On	the	one	hand,	palm	oil	producers	and	the	

government	argue	that	palm	oil	 is	a	much-needed	answer	to	development	problems,	as	 it	

significantly	 contributes	 to	 state	 revenues	 and	 helps	 eradicate	 persistent	 poverty	 in	 rural	

areas.16	On	the	other	hand,	national	and	international	NGOs	strongly	reject	this	view.	Their	

argument	 is	 generally	 that	 palm	 oil	 creates	 social	 injustice	 and	 is	 detrimental	 to	 the	

environment.17		

	

As	 will	 be	 shown,	 both	 arguments	 are	 true	 to	 an	 extent.	 This	 research	 takes	 the	middle	

ground,	acknowledging	that	while	the	palm	oil	industry	has	some	positive	economic	impacts,	

it	 also	 creates	 a	 lot	 of	 problems,	particularly	due	 to	poor	 licensing	 governance.	 Thus,	 this	

research	argues	that	improving	the	licensing	system	is	vital	to	reducing	the	harmful	effects	of	

palm	 oil	 and	 enhancing	 its	 positive	 potential.	 The	 discussion	 of	 the	 economic,	 social	 and	

environmental	impacts	of	the	palm	oil	industry	that	follows	helps	set	out	the	context	of	this	

research.	

	

Economic	Aspects	
	

Economically,	palm	oil	is	an	essential	commodity	for	Indonesia.	In	fact,	over	the	last	decade,	

it	has	been	Indonesia’s	most	exported	agricultural	product.18	In	2014,	for	example,	it	was	the	

																																																								
Feby	Ivalerina,	J	Rahman,	MN	Prana,	Ida	Aju	Pradnja	Resosudarmo	and	E	Muharrom,	‘The	Context	of	REDD+	in	

Indonesia:	Drivers,	Agents	and	Institutions’	(Working	Paper	No	92,	2012);	Burgess	et	al	(n	14);	Devi	and	Prayogo	

(n	12)	43-4;	 LM	Curran,	SN	Trigg,	AK	McDonald,	D	Astiani,	YM	Hardiono,	P	Siregar,	 I	Caniago	and	E	Kasischke,	

‘Lowland	 forest	 loss	 in	 protected	 areas	 in	 Indonesian’	 (2004)	 303	Borneo	 Science	 1000;	 Cathrin	 Bullinger	 and	
Michaela	Haug,	 ‘In	 and	Out	 of	 the	 Forest:	Decentralisation	 and	Recentralisation	of	 Forest	Governance	 in	 East	

Kalimantan,	Indonesia’	(2012)	5(2)	Austrian	Journal	of	South-East	Asia	Studies	243.	
16
	Ryan	Edwards,	‘Is	Plantation	Agriculture	Good	for	the	Poor?’	(Working	Paper	in	Trade	and	Development	No	12,	

Australian	National	University,	2015);	Lucy	Rist,	Laurene	Feintrenie	and	Patrice	Levang,	‘The	Livelihood	Impacts	of	

Oil	Palm:	Smallholders	in	Indonesia’	(2010)	19	Biodiversity	Conservation	1009.	
17
	 Environmental	 Investigation	 Agency,	 ‘Permitting	 Crime:	 How	 Palm	 Oil	 Expansion	 Drives	 Illegal	 Logging	 in	

Indonesia’	(Research	Report,	2014);	Human	Rights	Watch,	‘The	Dark	Side	of	Green	Growth:	Human	Rights	Impacts	

of	Weak	 Governance	 in	 Indonesia’s	 Forestry	 Sector’	 (Research	 Report,	 2013).	 See	 these	 contrasting	 views	 in	

Anugerah	 Perkasa,	 ‘Kutukan	 Raja	 Sawit	 di	 Era	 SBY	 Hingga	 Jokowi’	 CNN	 Indonesia	 (online,	 15	 February	 2019)			
<https://www.cnnindonesia.com/ekonomi/20190212204542-92-368682/kutukan-raja-sawit-di-era-sby-hingga-

jokowi>.		
18
	 Joanne	Gaskell,	 ‘The	Role	 of	Markets,	 Technology,	 and	Policy	 in	Generating	 Palm-Oil	Demand	 in	 Indonesia’	

(2015)	51(1)	Bulletin	of	Indonesian	Economic	Studies	29,	29.	
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country’s	 fourth	 largest	 national	 revenue	 generator,	 after	 oil,	 gas	 and	 coal.	 In	 2015,	 tax	

revenue	from	Crude	Palm	Oil	(CPO)	and	its	derivatives	reached	AU$	2.27B	(Rp	22.7	trillion),19	

while	its	export	value	in	2016	was	AU$	24B	(Rp	240	trillion).20		

	

Furthermore,	 research	 shows	a	positive	 link	between	palm	oil	 industries	and	 regions	with	

higher	 gross	 domestic	 regional	 products	 and	 reduced	 poverty	 rates.21	 These	 positives	 are	

particularly	evident	in	the	case	of	smallholders	with	secured	access	to	productive	land	who	

work	with	responsible	companies.22	This	is	one	of	the	reasons	that	smallholders	grew	190%	

in	number	over	the	period	of	2004	and	2014.23	

	

Due	to	its	economic	benefits,	as	well	as	its	importance	for	poverty	alleviation	programs,	palm	

oil	 is	 considered	 a	 strategic	 commodity,	 internationally	 and	 nationally.24	 In	 an	 interview,	

Timer	Manurung	(an	Indonesian	anti-corruption	and	environmental	activist	working	for	the	

Anti-Corruption	Commission	to	help	improve	governance	of	palm	oil	licensing)	explained	the	

importance	of	this	commodity	for	rural	communities.	Manurung	used	to	be	a	palm	oil	grower	

in	rural	areas	of	North	Sumatra	–	he	could	therefore	provide	first-hand	evidence	of	how	palm	

oil	 has	 succeeded	 in	 lifting	people	out	of	 poverty	 and	 increased	 the	number	of	 university	

graduates	 in	 his	 village,	 a	 rural	 area	 that	 used	 to	 cultivate	 rubber.25	 His	 statements	 are	

persuasive	because	his	work	and	personal	experiences	sit	at	the	intersection	of	environment,	

governance	and	the	social	benefits	of	the	commodity	for	smallholders.	Therefore,	while	most	

environmental	 activists	 would	 straightforwardly	 reject	 palm	 oil	 due	 to	 environmental	

concerns,	his	personal	experience	makes	him	aware	of	the	economic	benefit	of	the	crops,	and	

leads	him	to	offer	a	more	balanced	view	of	the	benefits	and	problems	of	the	industry.	Like	

																																																								
19
	Komisi	Pemberantasan	Korupsi,	Kajian	Sistem	Pengelolaan	Komoditas	Sawit	(Report,	2016).		

20
	 Pramdhia	 Julianto,	 ‘Menjaga	 Marwah	 Sawit	 Indonesia	 yang	 Mendunia’,	 Kompas	 (online,	 20	 April	 2017)	

<https://ekonomi.kompas.com/read/2017/04/20/123000026/menjaga.marwah.sawit.indonesia.yang.mendunia

?page=3>.	
21
	 Rob	 Cramb	 and	 John	 McCarthy	 (eds),	 The	 Oil	 Palm	 Complex:	 Smallholders,	 Agribusiness	 and	 the	 State	 in	

Indonesia	and	Malaysia	(Natiopnal	University	of	Singapore	Press,	2016)	37;	Edwards	(n	16);	Alain	Rival	and	Patrice	
Levang,	‘Palm	Oil	Controversies:	Oil	Palm	and	Development	Challenges’	(Research	Report,	2014).	
22
	 Tania	Murray	 Li,	 ‘Situating	 Transmigration	 in	 Indonesia’s	 Oil	 palm	 Labour	 Regime’	 in	 Rob	 Cramb	 and	 John	

McCarthy	 (eds),	 The	 Oil	 Palm	 Complex:	 Smallholders,	 Agribusiness	 and	 the	 State	 in	 Indonesia	 and	 Malaysia	
(National	University	of	Singapore	Press,	2016)	354-377.		
23
	 Janice	 Lee,	 Sinan	Abood,	 Jaboury	Ghazoul,	Baba	Barus,	Krystof	Obidzinski	 and	 Lian	Pin	Koh,	 ‘Environmental	

Impact	of	Large-Scale	Oil	Palm	Enterprises	Exceed	that	of	Smallholdings	 in	 Indonesia’	 (2014)	7(1)	Conservation	
Letters	25,	26.			
24
	Nationally,	 see	Presidential	Regulation	No	71	of	2015	on	Strategic	Commodities	and	Ministry	of	Agriculture	

Strategic	Plan	of	2016	that	considered	palm	oil	as	a	basic/strategic	commodities.	Globally,	see	Meijaard	et	al	(n	8)	

83.	
25
	Interview	with	Timer	Manurung	(NGO	worker	from	Auriga),	Jakarta,	February	2017.	Interview	methodology	is	

discussed	later	in	this	chapter.	
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some	other	experts,	it	is	his	view	that	the	crux	of	the	problem	for	the	palm	oil	industry	is	its	

poor	governance.26	

	

Environmental	Aspects	
	

The	environmental	impacts	of	palm	oil	must	be	considered	in	the	context	of	the	growing	need	

for	vegetable	oil	more	broadly.	Vegetable	oil	is	needed	for	food,	energy	and	other	non-food	

industrial	 uses	 such	 as	 pharmaceuticals	 and	 cosmetics.27	 With	 the	 world’s	 population	

constantly	increasing	and	a	global	trend	of	consistent	increase	in	vegetable	oil	use	per	capita,	

it	is	predicted	that	the	world	will	require	310	million	tonnes	of	vegetable	oil	in	2050,	up	from	

about	165	million	tonnes	in	2013.28	This	demand	can	be	fulfilled	more	efficiently	by	palm	oil	

than	any	other	vegetable	oil,	and	with	less	damage	to	the	environment.	This	is	because	palm	

oil	has	a	rare	combination	of	high	yield	and	low	production	costs.29		

	

In	terms	of	production	costs,	palm	oil	has	the	lowest	costs	per	yield,	because	it	requires	the	

lowest	inputs	of	fuel,	fertilizers	and	pesticides	per	ton	of	production.	For	example,	costing	20	

percent	lower	than	soybeans	per	yield.30	The	average	production	yield	of	palm	oil	is	around	

3.8	t/ha,	and	in	some	plantations,	it	even	reaches	6	t/ha,	while	soybean	production	yield	is	

far	 less,	at	 just	0.38	t/ha,	rapeseed	or	canola	produce	only	0.67	t/ha.	Due	to	its	high	yield,	

palm	oil	needs	a	much	smaller	area	of	land	than	other	types	of	commercial	vegetable	oil.	With	

only	seven	percent	of	total	agricultural	land	devoted	to	palm	oil	globally,	it	constitutes	around	

39	percent	of	vegetable	oil	production,	while	soybeans	require	61	percent	of	land	allocation	

and	contribute	only	around	27	percent	of	global	vegetable	oils.31	

	

With	such	efficient	use	of	land,	the	general	perception	that	palm	oil	is	the	leading	cause	of	

deforestation	globally	is,	in	fact,	difficult	to	substantiate.	A	2013	European	Union	study	shows	

that	the	leading	cause	of	deforestation	is	not,	in	fact,	the	plantation	sector,	but	farming.32	At	

																																																								
26
	See	for	example,	Rival	and	Levang	(n	21)	83.		

27
	See	Dilip	Khatiwada,	Carl	Palmen	and	Semida	Silveira,	‘Evaluating	the	Palm	Oil	Demand	in	Indonesia:	Production	

Trends,	Yields	and	Emerging	Issues’	(2018)	Biofuels		1	citing	US	Department	of	Agriculture.	
28
	Meijaard	et	al	(n	8)	70.	

29
	World	Bank	and	International	Finance	Cooperation,	The	World	Bank	Group’s	Framework	and	IFC	Strategy	for	

Engagement	in	the	Palm	Oil	Sector	(Report,	2011)	4,	14.	
30
	Rival	and	Levang	(n	21)	8.		

31
	Ibid.	

32
	European	Commission,	The	Impact	of	EU	Consumption	on	Deforestation:	Comprehensive	Analysis	of	the	Impact	

of	EU	Consumption	on	Deforestation	(Report,	2013)	19-22.	
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least	30	percent	of	gross	deforestation	 from	1990	 to	2008	 (239	Mha)	 in	 the	world	can	be	

attributed	to	livestock	(either	for	pastures	or	crops	for	their	feed),	while	palm	oil	contributed	

to	only	around	2.5	percent.33		

	

In	 the	 context	 of	 deforestation	 and	 loss	 of	 biodiversity,	 the	 Indonesian	 palm	 oil	 industry,	

contrary	to	public	belief,	is	not	the	largest	contributor	to	deforestation.	In	the	period	of	2000	

to	2010,	for	example,	one	study	shows	that	Indonesia	deforestation	came	mostly	from	logging	

and	the	fibre	 industry.34	Similarly,	 in	the	period	1972	to	2015,	the	contribution	of	palm	oil	

development	to	deforestation	was	only	around	16	percent.35		

	

In	terms	of	the	impact	of	palm	oil	on	biodiversity,	one	study	shows	that	palm	oil	development	

has	 contributed	 significantly	 to	 the	 loss	 of	 some	 species	 such	 as	 orangutans,	 birds	 and	

butterflies,	compared	to	other	uses	of	land	such	as	rubber	plantations.36	On	the	other	hand,	

other	species,	such	as	snakes	and	pigs,	obtain	advantages	from	this	type	of	plantation.		

	

As	for	the	green-house	gas	emissions,	while	still	significant,	palm	oil	also	contributes	lower	

carbon	dioxide	emissions	compared	to	fibre	plantations	(such	as	pulp	and	paper).	From	2000	

to	 2010,	 palm	 oil	 plantations	 contributed	 around	 1305	 to	 2345	 Mt	 of	 C02,	 while	 fibre	

produced	around	1636	to	2963	Mt	of	C02.37	

	

For	a	combination	of	reasons,	particularly	because	palm	oil	has	the	potential	to	have	the	least	

environmental	 impact	 compared	 to	 other	 vegetable	 oils,	 the	 response	 to	 the	 ‘palm	 oil	

phenomena’	 should	 be	 cautiously	 created.	 Former	 IUCN	 (The	 International	 Union	 for	

Conservation	of	Nature)	Director	General,	Inger	Andersen	said	in	2018:		

																																																								
33
	Victor	Baron,	Alain	Rival	and	Raphael	Marichal,	‘No,	Palm	Oil	is	Not	Responsible	for	40%	of	Global	Deforestation’,	

The	Conversation	(online,	8	June	2017).			
34
	Sinan	Abood,	Janice	Lee,	Zuzana	Burivalova,	John	Garcia-Ulloa	and	Lian	Pin	Koh,		‘Relative	Contributions	of	the	

Logging,	Fiber,	Oil	Palm,	and	Mining	Industries	to	Forest	Loss	in	Indonesia’	(2015)	8(1)	Conservation	Letters	58.	
35
	Meijaard	et	al	(n	8)	20.	

36
	Marc	Ancrenaz,	 Felicity	Oram,	 Laurentius	Ambu	and	 Isabelle	 Lackman,	 ‘Of	Pongo,	 Palms	and	Perceptions:	a	

Multidisciplinary	Assessment	of	Bornean	Orang-Utans,	Pongo	Pygmaeus	in	an	Oil	Palm	Context’	(2015)	49(3)	Flora	
Fauna	International,	Oryx	465;	Lian	Pin	Koh	and	David	Wilcove,	‘Is	Oil	Palm	Agriculture	Really	Destroying	Tropical	

Biodiversity?’	2008	1(2)	Conservation	Letters	60.	
37
	Abood	et	al	(n	34).	The	C02	count	is	based	on	two	scenarios:	i)	where	all	lowland	forests	were	logged/disturbed	

and	no	peatland	burning	occurred;	and	ii)	all	lowland	forests	were	intact	and	peatland	burning	occurred.	
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Half	of	the	world’s	population	use	palm	oil	in	food,	and	if	we	ban	or	boycott	it,	other,	

more	hungry	oils	will	 likely	take	 its	place.	Palm	oil	 is	here	to	stay,	and	we	urgently	

need	concerted	action	to	make	palm	oil	production	more	sustainable.
38
	

	

Social	Aspects	
	

Land	 conflict	 is	 a	 social	 problem	commonly	 associated	with	palm	oil	 licensing.39	However,	

there	is	no	state-managed	or	formal	tracking	system	for	palm	oil-related	conflicts.40	A	report	

by	Konsorsium	 Pembaruan	 Agraria	 (Agricultural	 Reform	 Consortium,	 an	 NGO	 focusing	 on	

Agrarian	Reform	agenda	that	regularly	reports	on	land	conflicts),	for	example,	documented	

163	 plantation-related	 conflicts	 involving	 competing	 claims	 on	 a	 total	 601.680	Ha	 of	 land	

around	 Indonesia,	 stating	 that	 many	 other	 cases	 remain	 unreported.41	 Another	 study	

reported	that	in	Kalimantan	alone,	the	number	of	plantation-related	conflicts	reached	187	in	

2017.42	It	predicted	that	this	number	will	increase	as	palm	oil	plantations	expand.43	

	

On	 the	other	hand,	 there	 is	 a	 tendency	 to	over-emphasise	 conflicts	 linked	 to	 the	palm	oil	

industry.	For	example,	even	if	the	number	of	conflicts	in	the	Konsorsium	Pembaruan	Agraria	

(KPA)	 report	 is	 tripled,	 the	 conflicts	would	 still	 amount	 to	 less	 than	 10	 percent	 of	 all	 the	

documented	 land	 for	 palm	 oil	 plantations	 (which	 reaches	 around	 15	 million	 Ha).44	 	 Rist,	

																																																								
38
	 International	 Union	 for	 Conservation	 of	 Nature,	 	 ‘Saying	 ‘No’	 to	 Palm	 Oil	 Would	 Likely	 Displace,	 Not	 Halt	

Biodiversity	 Loss’	 (Research	Report,	26	 June	2018)	<https://www.iucn.org/news/secretariat/201806/saying-no-
palm-oil-would-likely-displace-not-halt-biodiversity-loss---iucn-report>.	
39
	Virginia	Barreiro,	Mohiburrahman	Iqbal,	Godwin	Limberg,	Rauf	Prasodjo,	Aisyah	Sileuw	and	Jim	Schweithelm,	

‘The	Cost	of	Conflict	in	Oil	Palm	in	Indonesia’	The	Cost	of	Conflict	in	Oil	Palm	in	Indonesia	(IBCSD,	2016).		
40
	For	example,	Abram	et	al.’s	study	mentioned	that	there	is	a	national	report	on	conflicts	based	on	the	‘Potency	

of	Villages’	(Potensi	Desa)	but	they	did	not	use	it	in	their	research,	and	instead	used	the	Konsorsium	Pembaruan	

Agraria	 (KPA)	 report.	 See	 Nicola	 Abram	 and	 Kerrie	 Mengersen,	 ‘Oil-palm	 Community	 Conflict	 Mapping	 in	

Indonesia:	A	Case	 for	Better	Community	Liaison	 in	Planning	 for	Development	 Initiatives’	 (2017)	78(33)	Applied	
Geography	33,	42.		
41
	 Konsorsium	 Pembaruan	 Agraria,	 Catatan	 Akhir	 Tahun	 2016	 (Report,	 2016)	 5	

<https://issuu.com/konsorsiumpembaruanagraria/docs/laporan_akhir_tahun_2016__final_pri>.	 The	 report	

relied	on	media	and	community	reports.	
42
	Abram	and	Mengersen	(n	39)	33.	

43
	Ibid.	

44
	Compared	to	15.7	Million	Ha	of	palm	oil	plantations	in	total	as	reported	by	Komisi	Pemberantasan	Korupsi	(KPK)	

(2016)	Kajian	Sistem	Pengelolaan	Komoditas	 Sawit	 (Report,	 2016)	9.	On	 the	other	hand,	 the	Director	of	Post-
Harvest	 and	Business	 Support	 of	 the	Directorate	General	 of	 Estate	Crops	 stated	 at	 a	Coordinating	Meeting	 in	

Pontianak	(25	January	2012)	that	there	is	a	report	showing	that	59%	of	the	1,000	palm	oil	companies	in	Indonesia	

are	involved	in	 land	conflicts	with	the	local	community.	The	Director	said	that	a	team	from	his	Directorate	has	

identified	conflicts	in	22	provinces	and	143	districts.	Of	a	total	of	591	conflicts,	250	were	in	Central	Kalimantan,	

101	in	North	Sumatra,	78	in	East	Kalimantan,	77	in	West	Kalimantan	and	34	in	South	Kalimantan.	See	Kompas,	

‘Lahan	 Sawit	 Rawan	 konflik’,	 Kompas	 (online,	 26	 January	 2012)	

<http://regional.kompas.com/read/2012/01/26/02573445/Lahan.Sawit.Rawan.Konflik>;	 and	 SawitWatch,	

‘Kaleidoskop	Perkebunan	Sawit	2014:	Tugas	Menyelesaikan	Warisan	Konflik	di	Sektor	Perkebunan	Sawit’,	Tandan	
Sawit	(online,	2014)	<http://sawitwatch.or.id/wp-content/uploads/2015/01/Tandan-Sawit-No-8.pdf>.	The	report	
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Feintrenie,	and	Levang,	also	show	that	research	has	disproportionately	reported	on	conflicts	

in	palm	oil	areas.45	These	researchers	found	in	their	study	of	Setulang	Village,	East	Kalimantan	

that,	although	more	than	50	villagers	welcomed	palm	oil	investors	and	only	one	objected,	the	

emphasis	of	a	study	by	an	international	research	institution	on	forestry	concerning	palm	oil	

in	the	area	was	placed	heavily	on	the	objection.46	This	finding	is	a	sign	that	a	comprehensive	

picture	of	conflict	 in	palm	oil	plantations	 is	 still	 lacking,	considering	 research	also	shows	a	

constant	growth	of	smallholders’	palm	oil	plantations	which	illustrates	their	desire	to	develop	

plantations.47	

	

However,	this	does	not	mean	the	issue	of	land	conflict	can	be	ignored.	Comprehensive	action	

to	address	this	 issue	should	be	made	a	priority	by	the	government	to	ensure	justice	for	all	

stakeholders	 in	 the	 palm	oil	 industry.	 Even	 if	 the	 framework	 used	 to	 address	 this	 issue	 is	

purely	 economic,	 the	 occurrence	 of	 conflicts	 on	 palm	oil	 plantations	 still	 has	 a	 significant	

impact.	Barreiro	et	al.	calculate,	for	example,	that	the	tangible	costs	of	dealing	with	conflict	

in	 each	 plantation	 they	 studied	 range	 between	 US$	 70,000–2,500,000	 (around	 51	 to	 88	

percent	 of	 operational	 costs),	 while	 intangible	 costs	 are	 even	 higher,	 ranging	 from	 US$	

600,000	–	 9,000,000.48	 Failure	 to	 address	 this	 issue	 risks	 companies’	 reputation	 in	 certain	

markets,	even	creating	a	serious	possibility	of	market	rejection.49	

	

The	social	and	environmental	problems	in	this	industry	are	particularly	evident	in	relation	to	

plantations	owned	by	big	businesses.	Lee	et	al.,	for	example,	show	how	the	impacts	of	large-

scale	palm	oil	enterprises	significantly	exceed	that	of	smallholders.50	In	terms	of	impact	on	

peatland	which	is	environmentally	delicate,	big	businesses	often	have	the	capacity	to	farm	

this	 land,	while	smallholders	do	not	because	of	a	 lack	of	 financial	and	technical	capacity.51	

																																																								
the	 Director	 referred	 to	 is,	 however,	 not	 publicly	 available	 and	 its	 existence	 has	 not	 been	 confirmed	 by	 the	

Directorate.	Therefore,	this	thesis	will	rely	on	the	KPA	report	on	the	assumption	that	an	independent	organisation	

is	likely	to	be	more	critical	of	the	government	and	less	likely	to	report	a	lower	than	actual	number	of	conflicts.	
45
	Lucy	Rist,	Laurène	Feintrenie	and	Patrice	Levang,	‘The	Livelihood	Impacts	of	Oil	Palm:	Smallholders	in	Indonesia’	

(2010)	19	Biodiversity	Conservation	1009,	1013.	
46
	Ibid.	

47
	GC	Schoneveld,	D	Ekowati,	A	Andrianto	and	S	van	der	Haar,	‘Modelling	Peat	and	Forestland	Conversion	by	Oil	

Palm	Smallholders	in	indonesian	Borneo’	(2019)	14	Environmental	Research	Letter	1.	
48
	Barreiro	et	al	(n	39).	

49
	Ibid.		

50
	Lee	et	al	(n	23)	30.	

51
	 Ibid	 31;	 the	 establishment	 cost	 of	 palm	oil	 in	 peatland	 is	 40%	more	 expensive	 than	 on	 ideal	 dry	 land:	H.J.	

Sargeant,	‘Forest	Fire	Prevention	and	Control	of	Project	Vegetation	Fires	in	Sumatra	Indonesia,	Oil	Palm	Agriculture	

in	the	Wetlands	of	Sumatra:	Destruction	or	Development’	(Forest	Fire	Prevention	and	Control	Project	Research	
Paper,	2011).	More	recent	research	has	shown,	however,	that	smallholders	are	acquiring	more	and	more	capacity	

to	cultivate	this	fragile	land.	See	Schoneveld	et	al	(n	47).		
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Furthermore,	unlike	other	crops,	the	palm	oil	industry	is	dominated	by	large	corporations,52	

so	 their	 accumulated	 impact	 is	 significant.	 Thus,	 making	 sure	 each	 plantation	 licensee	

properly	adheres	to	the	law	would	have	a	significant	impact	on	the	industry.	

	

In	 theory,	 companies	are	easier	 to	manage	because,	unlike	 smallholders,	 companies	need	

licenses	 to	 operate	 palm	 oil	 plantations	 in	 Indonesia.	 In	 practice,	 however,	 the	 licensing	

system,	which	should	operate	to	 limit	the	negative	 impacts	of	companies’	activities,	 is	not	

working	 properly.	 For	 local	 governments,	 which	 currently	 under	 decentralisation	 enjoy	

licensing	authority,	 licenses	 are	perceived	as	 a	 source	of	 funds,	 in	 some	cases	 for	 corrupt	

personal	 benefit53	 or	 to	 boost	 local	 development.54	As	 licenses	 are	 currently	 chiefly	 being	

issued	not	to	manage	the	impact	of	economic	activities,	but	merely	to	gain	benefits,	the	result	

has	been	a	proliferation	of	irregular	licenses.	This	is	the	crux	of	the	problem	in	the	palm	oil	

industry.	It	is	essential	to	understand	the	root	problems	to	ensure	corrective	measures	are	

taken	to	minimise	the	risks	without	losing	the	benefits	offered	by	this	commodity.	

	

II.B.	Proliferation	of	Irregular	Licenses	and	Its	Complications	
	

From	 2012	 to	 2014,	 Indonesia’s	 Presidential	 Delivery	 Unit	 (Unit	 Kerja	 Presiden	 untuk	

Pengawasan	 dan	 Pengendalian	 Pembangunan/UKP4)	 and	 the	 REDD+	 Agency	 (Reducing	

Emission	 from	 Deforestation	 and	 Forest	 Degradation/REDD+),	 in	 cooperation	 with	 local	

governments	in	three	Provinces	(Central	Kalimantan,	East	Kalimantan	and	Jambi),	conducted	

a	pilot	project	to	audit	the	legal	compliance	of	the	palm	oil	and	mining	sectors.55	The	three	

locations	were	chosen	because	there	were	numerous	palm	oil	plantations	and	mines	situated	

																																																								
52
	Komisi	Pemberantasan	Korupsi,	Kajian	Sistem	Pengelolaan	Komoditas	Sawit	 (Report,	2016)	29;	Transformasi	

untuk	Keadilan	Indonesia,	Kuasa	Taipan	Kelapa	Sawit	Indonesia	(Report,	2015);	Anugerah	Perkasa,	‘Kutukan	Raja	
Sawit	 di	 Era	 SBY	 Hingga	 Jokowi’,	 CNN	 Indonesia	 (online,	 15	 February	 2019)			

<https://www.cnnindonesia.com/ekonomi/20190212204542-92-368682/kutukan-raja-sawit-di-era-sby-hingga-

jokowi>.	
53
	The	Gecko	Project	(n	14).	

54
	McCarthy	and	Zen	(n	9)	161-4.	

55
	See	Nicky	Sirait,	‘Kuntoro	Mangkusubroto:	Sudah	Saatnya	Pengelolaan	Izin	Kebun	dan	Tambang	di	Indonesia	

Minim	Konflik',	Jaringnews.com	(online	21	June	2013)	<http://jaringnews.com/politik-

peristiwa/interview/43449/kuntoro-mangkusubroto-sudah-saatnya-pengelolaan-izin-kebun-dan-tambang-di-

indonesia-minim-konflik>.	See	also	the	explanation	of	this	program	a	part	of	the	wider	One	Database	project	in	

Rini	Astuti	and	Andrew	McGregor,	‘Responding	to	Green	Economy:	How	REDD+	and	the	One	Map	Initiative	are	

Transforming	Forest	Governance	in	Indonesia’	(2015)	36(12)	Third	World	Quarterly	2274,	2281-4.		
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in	these	areas	and	the	provincial	governments	claimed	to	be	committed	to	improving	land-

based	governance.56	

	

The	audit	was	conducted	under	the	auspices	of	the	REDD+	Preparation	Program	with	the	aim	

of	improving	the	economic	competitiveness	of	the	local	regions.	The	audit	took	place	in	eight	

districts	in	the	three	provinces	with	the	objective	of	mapping	the	legal	problems	surrounding	

the	issue	of	palm	oil	and	mining	licenses.	These	two	sectors	were	selected	for	their	economic	

importance	at	the	national	level	and	in	each	of	the	pilot	provinces,	as	well	as	their	supposedly	

high	 contribution	 to	 deforestation	 and	 forest	 degradation.	 The	 audit	 dealt	 with	 legal	

documents,	 including	 the	 licenses	 required	before	a	mine	or	palm	oil	 plantation	 can	start	

operation.	The	audit	of	documents	was	also	accompanied	by	data	from	field	visits	(based	on	

a	purposive	sampling	method).	

	

The	audit	was	guided	by	Presidential	Regulation	Number	6	of	2013	on	Suspension	of	New	

Licenses	 and	 Improving	 Governance	 of	 Primary	 Forest	 and	 Peatland	 (also	 known	 as	 the	

Presidential	Instruction	on	Forest	Moratoriums),	which	is	part	of	the	Indonesian	commitment	

to	 the	REDD+	Preparation	 Program.57	Among	 a	myriad	of	 other	 programs,	 the	 audit	 itself	

became	part	of	a	wider	program	on	‘penataan	perizinan’	or	‘improving	licensing	governance’.	

It	consisted	of	three	sub-programs:	the	development	of	an	electronic	database	and	system	to	

organise	plantation	licenses;	the	audit	itself,	which	included	assessment	of	the	roots	of	non-

compliance	 as	 well	 as	 recommendations;	 and,	 lastly,	 the	 implementation	 of	 these	

recommendations,	including	improvement	of	the	legal	framework,	conflict	resolution	and	law	

enforcement.58	

	

																																																								
56
	The	programs	were	conducted	in	eight	districts	in	the	three	provinces:	Barito	Selatan,	Kapuas	and	Kotawaringin	

Timur	in	Central	Kalimantan;	Merangin,	Muaro	Jambi	and	Tebo	in	Jambi;	and	Berau	and	Kutai	Kartanegara	in	East	

Kalimantan.	
57
	 Indonesia	 has	 committed	 to	 various	measures	 to	 institutionalise	 REDD+	 in	 in	 Indonesia	 in	 order	 to	 reduce	

greenhouse	 gas	 emission	 from	deforestation	 and	 forest	 degradation	by	 a	 formal	 letter	 of	 intent	 between	 the	

Indonesian	 Government	 and	 Norway;	 see	

<https://www.regjeringen.no/contentassets/78ef00f5b01148e2973dca203463caee/letter-of-intent-indonesia-

norway.pdf>,	see	Mas	Achmad	Santosa,	Josi	Khatarina,	and	Aldilla	Suwana,	‘The	Progress	on	Governing	REDD+	in	

Indonesia’	in	2013	Special	Edition	International	Jornal	of	Rural	Law	and	Policy	1,	3.	
58
	Unit	Kerja	Presiden	untuk	Pengawasan	dan	Pengendalian	Pembangunan,	Laporan	Penataan	Perizinan	(Report,	

2013)	6-9.			
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The	audit’s	coverage	of	palm	oil	plantation	licenses	included	eight	districts	and	totalled	232	

licenses59	belonging	to	legal	entities	in	the	form	of	companies	(private,	public	or	state	owned)	

and	co-operatives.60	The	Indonesian	legal	framework	only	requires	plantations	of	more	than	

25	Ha	to	acquire	plantation	licenses.61	Below	that	threshold,	the	law	considers	plantations	to	

be	small	holdings,	for	which	licenses	are	not	needed.62	Palm	oil	activities	above	this	threshold	

and	 without	 licenses	 are	 therefore	 illegal,	 and	 the	 Plantation	 Law	 categorises	 palm	 oil	

plantation	operation	without	 a	 license	 as	 a	 criminal	 act.63	At	 the	practical	 level,	 however,	

there	 are	many	 smallholders	with	more	 than	 25	 Ha	 of	 palm	 oil	 plantations	who	 conduct	

activities	without	the	required	licenses.64	The	audit,	however,	did	not	cover	this	type	of	illegal	

activity	 and	 other	 issues	 associated	 with	 smallholders	 because	 it	 concentrated	 on	

corporations.	The	scope	of	the	audit	included	the	legality	of	the	license	holders,	plantation	

licenses,	environmental	licenses,	tenure	security	and	fulfillment	of	payment	to	the	state.	

	

The	audit	employed	a	combination	of	methods	including	basic	legal	‘due	diligence’	checks	on	

relevant	documents	and	field	visits.	At	the	due	diligence	stage,	the	audit	mainly	dealt	with	

the	 legal	 documents	 (including	 licenses)	 required	 before	 a	 palm	 oil	 plantation	 can	 start	

operation.	It	should	be	noted	that	the	results	of	the	audit	cannot	be	used	as	the	basis	to	assess	

compliance	of	individual	corporations	or	as	the	basis	for	legal	action.	As	mentioned,	the	audit	

mostly	relied	on	documents	and	there	could	be	various	reasons	for	the	absence	of	required	

documents	 –	 it	 is	 not	 always	 a	 sign	 of	 legal	 violation.	 For	 example,	 it	 could	 be	 that	 the	

documents	never	existed	in	the	first	place,	but	it	could	also	be	that	the	documents	were	not	

logged	in	the	government’s	documentation	system	or	were	lost	due	to	the	government’s	poor	

documentation	 management	 system.	 Nevertheless,	 to	 ensure	 reliability	 of	 the	 audit,	 the	

auditors	took	all	possible	measures	to	get	access	to	the	relevant	documents.	Not	only	did	they	

try	to	access	documents	from	the	relevant	ministries,	but	the	explanation	process	of	the	audit	

																																																								
59
	Consisting	of	80	from	Central	Kalimantan,	82	from	East	Kalimantan	and	67	From	Jambi.	See	presentation	of	the	

UKP4	team	on	results	of	the	audit	to	the	Governor	of	Central	Kalimantan,	8	September	2014;	East	Kalimantan,	9	

December	2014	and	Jambi,	12	December	2014.	
60
	Articles	1(8)	and	(10);	39	and	43	of	Law	No	23	of	2014	on	Plantations;	Article	17(1)	of	Law	No	18	of	2004	on	

Plantations;	Article	1(5)	and	(7)	of	the	Minister	of	Agriculture	Regulation	No.	98	of	2013	on	Plantation	Guidelines;	

and	Article	1	(10)–(13)	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Plantation	Guidelines.	
61
	See	discussion	in	Chapter	4.	

62
	Compare,	however,	the	definition	of	smallholders	used	by	the	scientific	community,	which	is	those	with	less	

than	50	Ha	of	land:	Lee	et	al	(n	23).	This	is	not	a	competing	legal	definition	but	has	significance	in	terms	of	reporting	

and	identification	of	problems	by	scientific	communities.	See	discussion	of	the	legal	definition	of	smallholders	in	

Chapter	4.	
63
	Article	105	of	the	Law	No.	39	of	2014	on	Plantations.	

64
	 Interview	with	Inovasi	Bumi,	Jakarta,	28	September	2016,	based	on	its	work	with	the	Directorate	General	of	

Estate	Crops	to	identify	smallholders	in	areas	including	Kalimantan.	
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shows	that	the	local	governments	that	collected	data	for	the	audit	took	all	possible	measures	

to	ensure	completeness	of	the	documents	needed	for	the	audit.	For	example,	they	sent	out	

letters	 to	 corporations	 holding	 palm	 oil	 licenses	 requesting	 them	 to	 return	 copies	 of	 the	

documents	that	should	have	been	obtained	by	them.		

	

It	was	assumed	 that	 corporations,	 if	 they	had	 them,	would	presumably	be	willing	 to	 send	

these	documents	to	support	the	legality	of	their	operations.	This	assumption	appeared	to	be	

supported	by	the	fieldwork	that	I	conducted.	For	example,	my	interviews	demonstrated	that	

companies	were	keen	to	comply	with	the	requests	and	even	reminded	the	government	to	

conduct	regular	monitoring	for	various	reasons	(see	p.	174).	

	

After	the	due	diligence	process	was	completed,	field	visits	were	conducted,	with	the	choice	

of	 sampling	 sites	was	 informed	by	 the	due	diligence	exercise.	 The	 field	 visits	were	mainly	

conducted	to	develop	an	understanding	of	the	practice	of	corporations	in	practice	vis	a	vis	

their	legal	compliance	on	paper.	

	

Findings	from	the	audit	confirm	many	of	the	common	allegations	surrounding	the	licensing	

of	palm	oil	plantations.	The	report	had	two	primary	findings,	the	first	specific	to	 individual	

licenses	and	the	second	regarding	problems	of	palm	oil	licensing	governance	in	general.	The	

audit	 found	 that	 the	 documentation	 of	 licenses	 and	 associated	 permits	 is	 poor,	 and	 the	

problems	of	irregular	licensing	are	very	deep	and	widespread.65	This	thesis	uses	the	general	

findings	 of	 this	 audit	 to	 provide	 a	 picture	 of	 the	problems	 surrounding	palm	oil	 licensing,	

which	can	then	be	used	to	tailor	policy	interventions.	

	

Poor	Documentation	of	Licenses	
	

One	of	the	main	issues	faced	by	the	audit	was	that	none	of	the	relevant	governmental	units	

had	up-to-date	data	on	plantation	licenses,	 including	units	at	the	level	of	government	that	

issue	the	licenses.	These	problems	were	evident	from	the	beginning,	with	accurate	details	on	

the	number	of	licenses	issued	simply	not	being	available.	For	example,	the	Central	Kalimantan	

provincial	government	initially	stated	that	there	were	69	plantation	licenses	to	be	audited,	

consisting	of	24	from	Barito	Selatan,	13	from	Kapuas,	and	32	from	Kotawaringin	Timur.	After	

																																																								
65
	Presentation	of	the	UKP4	team	on	results	of	the	audit	to	the	Governor	of	Central	Kalimantan,	8	September	2014;	

East	Kalimantan,	9	December	2014	and	Jambi,	12	December	2014.	
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data	consolidation	with	municipal	governments,	the	number	changed	to	80,	with	corrections	

from	 Barito	 Selatan	 (a	 reduction	 to	 17)	 and	 Kapuas	 (an	 increase	 to	 31).	 This	 shows	 that	

provincial	governments	did	not	possess	the	most	recent	data	on	plantation	licenses	issued	by	

municipal	governments.	Even	worse,	there	was	a	case	in	which	the	relevant	plantation	agency	

in	one	of	the	districts	did	not	have	a	list	of	licenses	that	had	been	issued	in	its	area.	The	reason	

given	at	the	time	was	that	the	mayor	was	newly-elected,	and	the	previous	mayor	had	not	

provided	the	new	administration	with	appropriate	documentation	on	palm	oil	licenses.	This	

is	not	all	that	surprising,	given	that,	as	will	be	shown	below,	none	of	the	local	governments	

had	complete	documentation	of	the	licenses	they	issued.	

	

In	addition	to	poor	documentation	among	the	issuing	offices	at	the	local	level,	the	audit	found	

that	the	Ministry	of	Agriculture,	as	the	regulatory	body	for	license	issuing	at	the	central	level,	

also	 lacked	 an	 up-to-date	 list	 of	 the	 numbers	 of	 licenses	 in	 its	 eight	 districts.	 Against	 this	

background,	it	did	not	come	as	a	shock	to	discover	that	the	Ministry	itself	did	not	possess	a	

national	database	of	plantation	licenses	issued	by	local	governments.66	

	

Irregular	Licensing	is	the	Rule	(and	not	the	Exception)	
	

The	findings	of	the	audit	show	that	irregular	licensing	is	the	rule	and	not	the	exception.	This	

gives	 a	 sense	of	 the	 typical	 problems	of	 natural	 resources	 licensing	 since	 decentralisation	

began	in	1999.67	Table	1.A	(below)	illustrates	some	key	findings	of	the	audit.	

	

Table	1.A	

Example	of	Non-Compliance	in	Three	Provinces	

Central	Kalimantan	(CK),	East	Kalimantan	(EK)	and	Jambi	

Issues	 CK	 EK	 Jambi	

Total	Licenses	 80	 82	 67	
Non-compliance	Prior	to	License	Issuance	
Do	not	have	all	of	the	relevant	

documents	for	licensing	(e.g.	NPWP,	

SIUP)	

80	(100%)	 82	(100%)	 67	(100%)	

Do	not	have	all	of	the	essential	

documents	to	apply	for	a	plantation	
80	(100%)	 82	(100%)	 67	(100%)	

																																																								
66
	See	discussion	in	Chapter	5.	

67
	The	audit	 found	similar	problems	 in	 the	mining	sector	and	a	 separate	audit	 conducted	 in	 the	 fishery	 sector	

detected	similar	problems	with	respect	to	irregular	licensing.	
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license	(e.g.,	recommendation	of	

compliance	with	the	spatial	plan)	

Plantation	licenses	issued	without	

environmental	licenses	
41	 56	 18	

Non-Compliance	After	License	Issuance	

Do	not	provide	periodic	reports	 80	 68	 68	

Do	not	develop	plasma	(local	community	

plantations	that	are	a	part	of	companies’	

obligations)68		

79	 80	 63	

Do	not	acquire	cultivation	rights	(HGU)	 52	 66	 31	

	

The	results	of	the	audit	are	concerning,	to	say	the	least.	It	shows	the	depth	of	the	problems	

and	 how	 widespread	 these	 issues	 are.	 The	 audit,	 for	 example,	 showed	 that	 in	 all	 three	

provinces,	none	of	the	licenses	fulfilled	all	relevant	legal	requirements	(both	before	or	after	

licenses	 are	 issued).	 For	 example,	 none	 of	 the	 companies	 in	 the	 three	 provinces	 had	 a	

complete	 set	of	 all	 documents	 legally	 required	 to	 apply	 for	 a	plantation	 license.	 Likewise,	

many	companies	did	not	have	obligatory	tax	numbers.	In	line	with	these	findings,	the	Anti-

Corruption	Commission	found	that	30%	of	mining	companies	(4,000	of	12,000)	also	did	not	

have	tax	numbers,	a	number	issued	by	the	government	to	identify	tax	payers.69	As	a	result,	

the	compliance	level	of	companies	paying	tax	in	this	sector	was	very	low,	only	around	46%.70	

If	the	mining	sector	can	be	used	as	a	benchmark,	and	if	the	Commission	conducted	a	thorough	

audit	on	tax	numbers	and	tax	in	the	plantation	sector,	the	result	would	most	likely	be	similar.71	

In	 fact,	 based	 on	 an	 audit	 in	 some	 provinces,	 the	 Commission	 indicated	 that	 the	 loss	 of	

potential	tax	from	this	industry	is	significant.72	

																																																								
68
	This	obligation	is	explained	in	detail	in	Chapters	4	and	6.	

69
	 ‘Sebanyak	 4.000	 Perusahaan	 Tak	 Punya	 NPWP’,	 Republika	 (online,	 18	 June	 2014)	

<http://www.republika.co.id/berita/koran/kesra/14/06/18/n7clw616-sebanyak-4000-perusahaan-tak-punya-

npwp>.	
70
	Komisi	Pemberantasa	Korupsi,	Kajian	Sistem	Pengelolaan	Komoditas	Sawit	(Report,	2016)	iv.	With	state	revenue	

of	22.27	Trillion	Rupiah	(2.2	Billion	AU$),	Indonesia	has	potentially	lost	around	the	same	amount	from	tax	in	this	

sector.	
71
	Prastowo	argues	that	plantations	are	one	of	the	sectors	which	make	the	lowest	contributions	to	national	tax	

revenues,	 that	 is,	 its	 contribution	 is	 much	 lower	 than	 its	 proportion	 of	 GDP	 compared	 to	 other	 sectors.	 He	

concludes	that	it	is	the	sign	of	a	large	potential	tax	loss	–	one	of	the	issues	is	related	to	the	poor	data	on	taxpayers	

in	 this	 industry.	 See	Yustinus	Prastowo,	 ‘Rimba	Belantara	Mengelabuhi	Negara:	 Sisi	Gelap	Penghindaran	Pajak	

Sektor	 Kehutanan	 dan	 Perkebunan’,	 	 Indonesian	 Corruption	 Watch	 (online,	 No	 date)	 17	

<https://media.neliti.com/media/publications/45368-rimba-belantara-mengelabuhi-negara-sisi-6acf2356.pdf>.	
72
	 Koran	 Tempo,	 ‘KPK	 Temukan	 Potensi	 Kehilangan	 Pajak	 dari	 Sawit’,	 Koran	 Tempo	 (online,	 23	March	 2019)	

<https://koran.tempo.co/read/440998/kpk-temukan-potensi-kehilangan-pajak-dari-sawit>;	 	 Anugerah	 Perkasa,	

‘KPK	 Temukan	 63	 Ribu	 Wajib	 pajak	 Industri	 Sawit	 Kemplang	 Pajak’,	 CNN	 Indonesia	 (online,	 4	 May	 2017)	

<https://www.cnnindonesia.com/nasional/20170503174824-12-212023/kpk-temukan-63-ribu-wajib-pajak-

industri-sawit-kemplang-pajak>;	Syailendra	Persada,	‘KPK	Sebut	Banyak	Perusahaan	Sawit	di	Riau	Tak	Bayar	Pajak’,	

Tempo	 (online,	2	May	2019)	<https://nasional.tempo.co/read/1201377/kpk-sebut-banyak-perusahaan-sawit-di-

riau-tak-bayar-pajak>.	



18	

 

	

Another	example	of	serious	violations,	as	seen	 in	Table	1.A.,	 is	 the	widespread	absence	of	

environmental	licenses.	As	will	be	explained	in	Chapter	4,	this	license	basically	spells	out	the	

plantation’s	 plan	 to	 manage	 its	 environmental	 impact,	 and	 it	 is	 a	 prerequisite	 for	 an	

application	for	a	plantation	license.	The	absence	of	an	environmental	license	is	a	serious	legal	

violation	as	it	breaches	at	least	two	different	laws.	Both	the	2004	and	2014	Plantation	Law	

state	that	environmental	licenses	should	be	held	before	obtaining	a	plantation	license.73	The	

failure	to	obtain	such	a	license	can	result	in	the	revocation	of	plantation	licenses.	Similarly,	

the	 2009	 Environmental	 Protection	 and	 Management	 Law	 introduces	 administrative	 and	

criminal	 sanctions	 for	 this	 type	 of	 violation.74	 Still,	 the	 audit	 found	 many	 cases	 of	 such	

violations.	

	

Legal	 violations	were	 also	 found	 to	 have	 occurred	 after	 licenses	were	 issued.	 One	 of	 the	

common	violations	is	the	failure	of	license	holders	to	provide	periodic	reports	to	the	license	

issuers.	This	type	of	violation	occurred	in	100%	of	licensing	cases	in	Central	Kalimantan	and	

in	more	 than	 80%	 and	 90%	 in	 East	 Kalimantan	 and	 Jambi	 respectively.	 Another	 common	

violation	(mentioned	before	as	a	common	source	of	 land	conflicts)	 is	companies’	failure	to	

develop	 ‘plasma	 plantations’	 or	 plantations	 for	 smallholders	 in	 their	 schemes.	 In	 Central	

Kalimantan,	for	example,	only	one	out	of	80	companies	fulfilled	this	legal	obligation;	in	Jambi	

only	4	out	of	67	did	so;	and	 in	East	Kalimantan	only	14	out	of	82	companies	satisfied	 this	

requirement.	

	

As	 shown	 in	 Table	 1.A	 above,	 50%	 or	more	 of	 all	 licenses	 do	 not	 have	 an	 accompanying	

document	relating	to	cultivation	rights	(known	as	Hak	Guna	Usaha/HGU).	As	will	be	explained	

in	Chapter	4,	HGUs	are	important	documents	that	prove	that	a	corporation	has	the	right	to	

conduct	cultivation	on	certain	land.	In	Chapter	6,	it	will	be	shown	how	this	requirement	was	

later	 undermined	by	 the	2014	Plantation	 Law,	which	now	arguably	 allows	 a	plantation	 to	

operate	without	a	HGU.	This	reflects	broader	inconsistencies	and	ambiguities	between	the	

plantation	and	agrarian	legal	frameworks.	The	issue	of	the	problematic	legal	framework	will	

be	further	discussed	in	Chapter	4.	

	

																																																								
73
	Article	45	of	2014	Law	and	Article	25(2)	of	Law	No	18	of	2004	on	Plantations.	

74
	Article	1	Number	35	and	Article	40	of	Law	No	32	of	2009	on	Environmental	Protection	and	Management.	
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The	audit’s	findings	of	widespread	irregular	licensing	are	not	an	unexpected	revelation,	but	

the	 serve	 as	 evidence	 of	 a	widely-known	 phenomenon	 in	 the	 sector.75	 	 The	 audit	 results	

indicate	that	local	governments	treat	licensing	merely	as	a	formality	and	not	as	an	instrument	

to	 regulate	 the	 behaviour	 of	 actors	 in	 the	 industry.	 This	 supports	 McCarthy	 and	 Zen’s	

observation	that	the	primary	interest	of	local	governments	is	the	economic	aspect,76	and	the	

reasoning	underpinning	licensing	is	not	to	manage	potential	negative	impacts	of	the	industry	

but	to	increase	their	own	revenues.	The	widespread	overlooking	of	reporting	obligations	only	

strengthens	this	observation.		

	

The	 audit	 also	 strongly	 recommended	 the	 need	 for	 corrective	 measures	 because	 legal	

violations	are	rampant	in	the	industry.	This	thesis	seeks	to	determine	whether	problems	at	

the	local	level	are	also	sustained	at	the	central	level.	It	investigates	the	level	of	attention	put	

towards	monitoring	and	evaluating	 local	government	conduct	 in	 implementing	 the	central	

government’s	guidelines	on	licensing.	If	the	level	of	attention	from	the	central	government	is	

low,	the	monitoring	of	a	plantation’s	conduct	after	a	license	has	been	issued	will	remain	poor	

and	 consequently	 widespread	 irregularities	 will	 continue	 to	 trigger	 almost	 no	 legal	

consequences.	The	absence	of	any	 initiative	to	create	a	national	database	by	the	portfolio	

ministry,	that	is	the	Ministry	of	Agriculture,	is	an	obvious	sign	of	ambivalence	at	the	central	

government	 level.	 Later	 in	 this	 thesis,	 I	 will	 discuss	 the	 various	 indicators	 of	 the	 central	

government’s	lack	of	interest	and	action	in	this	area,	as	well	as	the	legal	and	extra-legal	factors	

that	influence	this.		

	

III.	Thesis	Overview	
	

III.A.	Scope	of	The	Study,	Assumptions	and	Limitations	
	

The	focus	of	my	research	is	palm	oil	licensing	and	the	role	of	the	central	government	in	the	

governance	of	palm	oil	licensing.	As	set	out	above,	this	research	rests	on	the	legal	premise	

that	in	a	unitary	state,	the	central	government	is	the	ultimate	expression	of	sovereign	power	

for	 governmental	 affairs	 in	 general,	 including	 the	management	 of	 natural	 resources.	 The	

responsibility	of	the	central	government	 in	 Indonesia	for	natural	resources	 is	derived	from	

Article	4	of	the	1945	Constitution	(as	amended)	concerning	executive	power	and	Article	33	

																																																								
75
	See	Burgess	et	al	(n	14);	The	Gecko	Project	(n	14).		

76
	McCarthy	and	Zen	(n	8)	163-4.	
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concerning	 management	 of	 natural	 resources.	 There	 are	 also	 important	 points	 of	

international	 law	that	relate	directly	to	the	central	government’s	responsibilities,	although	

these	 are	 not	 part	 of	 the	 scope	 of	 the	 thesis,	which	 is	 instead	 addressed	 squarely	 at	 the	

domestic	 context.	 This	 thesis	 will	 show	 that	 the	 failure	 of	 decentralisation	 to	 meet	 its	

promises	 of	 sustainable	 natural	 resource	management	 is	 influenced	 by	 the	 failure	 of	 the	

central	government	to	clearly	define	and	actively	engage	with	its	role	in	decentralisation.		

	

Another	 key	 assumption	 of	 this	 research	 is	 that	 compliance	 by	 local	 governments	 with	

national	 legal	 frameworks,	 particularly	 in	 plantation	 licensing,	 would	 better	 support	 the	

sustainable	production	of	palm	oil.	 Premised	on	 these	 two	assumptions,	 the	 scope	of	 the	

research	and	its	limitations	is	explained	below.	

	

Studies	in	many	countries	show	that	the	central	government	can	give	itself	different	degrees	

of	 power	 and	 use	 a	 range	 of	 instruments	 to	 encourage	 and	 ensure	 local	 government	

compliance	 with	 national	 policies	 and	 targets.	 In	 Indonesia,	 the	 central	 government’s	

authority	includes	monitoring	local	government	regulations,	budgeting	and	managing	human	

resources.	Of	these	various	authorities,	this	thesis	looks	specifically	at	the	role	of	the	central	

government	in	designing,	monitoring	and	enforcing	national	standards	on	licensing.	As	will	be	

shown	in	the	analysis,	the	Indonesian	Local	Government	Laws	divides	the	role	of	the	central	

government	into	two	parts.	The	first	relates	to	the	creation	of	standards	for	the	carrying	out	

of	 governmental	 affairs,	 generally	 known	 as	 Norms,	 Standards,	 Procedures	 and	 Criteria	

(Norma,	 Standar,	 Prosedur	 dan	Kriteria	 or	NSPK).77	 The	NSPK	 are	 important	 because	 they	

ensure	synergy	between	different	levels	of	government	in	two	ways:	first,	they	provide	local	

governments	 with	 guidance	 in	 the	 conduct	 of	 governmental	 affairs	 that	 are	 allocated	 or	

delegated	to	the	local	level;	and	second,	they	serve	as	guidance	for	the	central	government	

to	conduct	monitoring	and	supervision	(Pembinaan	dan	Pengawasan)	of	 local	government	

implementation	 of	 the	NSPKs,	 the	monitoring	 and	 supervision	 of	NSPKs	 being	 the	 central	

government’s	second	role.78		

	

																																																								
77
	See	discussion	in	Chapter	3.	

78
	Paragraph	7	of	the	General	Elucidation	and	Article	17(2)	of	Law	No	23	of	2014	on	Local	Government.	Manan,	in	

accordance	with	 1974	 Law,	 categorises	 development	 of	 guidance	 as	 a	 preventive	 supervision	 instrument,	 the	

purpose	of	which	is	to	ensure	uniformity:	see	Bagir	Manan,	Hubungan	Antara	Pusat	dan	Daerah	Menurut	UUD	
1945	(Pustaka	Sinar	Harapan,	1994)	241-242,	250.	
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Focus	on	these	two	roles	of	the	central	government	is	a	consequence	of	this	thesis’	focus	on	

licensing;	in	this	context	other	roles	of	the	central	government	are	less	relevant.	For	example,	

the	role	of	budgeting,	such	as	approving	Dana	Alokasi	Umum	(General	Allocated	Funds)	or	

Dana	Alokasi	Khusus	(Special	Allocated	Funds),	is	not	currently	connected	to	the	performance	

of	local	governments	in	managing	natural	resources	in	general	and	licensing	in	particular.79	

The	central	government	role	of	monitoring	local	government	regulations,	which	is	dealt	with	

in	much	more	detail	 in	the	Decentralisation	Laws	(1999,	2004	and	2014	Local	Government	

Law),80	 also	 does	 not	 touch	 on	 the	 aspects	 of	 licensing.	 This	 is	 because	 licensing	 is	 not	

considered	a	type	of	regulation	but	a	type	of	administrative	decision.	Therefore,	the	entry	

point	 to	 assessing	 the	 application	 of	 the	 central	 government’s	 authority	 concerning	 local	

governments’	power	over	licensing	is	to	focus	on	two	central	government	powers,	the	power	

to	develop	NSPKs,	and	the	power	to	monitor	and	oversee	their	implementation.	To	a	limited	

extent,	the	authority	to	enforce	criminal	sanctions	is	also	considered	because	non-compliance	

with	NSPKs	in	licensing	is	also	subject	to	criminal	sanctions	under	the	2014	Plantation	Law.	

	

Another	limitation	of	the	study	relates	to	its	focus	on	companies	as	stakeholders	in	the	palm	oil	

industry.	Corporations	are	chosen	because	they	are	currently	the	most	significant	player	in	palm	

oil.	Ministry	of	Agriculture	data	shows	that	private	businesses	contribute	more	than	50%	of	the	

national	 production	 of	 palm	 oil.81	 Environmentally,	 the	 impact	 of	 private	 companies	 is	 also	

greater	than	smallholders.82	For	instance,	in	terms	of	impact	on	fragile	peatland	ecosystems,	

businesses	 have	 the	 capacity	 to	 farm	 this	 land	 while	 smallholders	 do	 not.83	 In	 addition,	

smallholders	are	usually	directly	or	indirectly	‘regulated'	by	big	businesses	because	they	usually	

sell	 their	 products	 to	 be	 processed	 in	 factories	 owned	 by	 these	 businesses.84	 While	 it	 is	

predicted	that	smallholders	will	play	a	more	significant	role	in	the	future,85	the	crude	palm	oil	

processing	industry	will	likely	remain	under	the	control	of	corporations,	considering	its	needs	

for	 capital.	 This	means	 that	 focusing	 on	 licenses	 is	 strategic	 because	 it	 directly	 targets	 the	

																																																								
79
	See	Ministry	of	Finance	Regulation	No	180/PMK.07/2013	on	Guidelines	for	General	Allocation	Fund	and	Special	

Allocation	Fund	Fiscal	Year	2014	(this	regulation	is	issued	every	fiscal	year);	Interview	with	Ms.	Irmijati	Nurbahar	

(Secretary	General	of	the	Directorate	General	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	4	October	2016.	
80
	See	discussion	of	this	matter	in	Chapters	2	and	3.	The	central	government’s	power	to	cancel	local	government	

regulations	was	later	overturned	by	Constitutional	Court	Decision	No	137/PUU-XIII/2015.	
81
	Directorate	General	of	Estate	Crops,	Tree	Crop	Estate	Statistics	of	Indonesia	2013	–	2015;	Palm	Oil	(Report,	2014)	

1.	
82
	Lee	et	al	(n	23)	

83
	Ibid	31.	

84
	Komisi	Pengawas	Persaingan	Usaha	Republik	Indonesia,	Evaluasi	Kebijakan	Perkebunan	Kelapa	Sawi	(Report)	

25-6.	
85
	Schoneveld	et	al	(n	47).	
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current	dominant	player,	corporations,	but	also	indirectly	targets	the	future	dominant	players,	

smallholders.	

	

The	emphasis	on	private	companies	further	reinforces	the	focus	of	my	research	on	licensing	

governance.	 As	 will	 be	 further	 explored	 in	 Chapter	 4,	 the	 regulatory	 framework	 for	

plantations	only	requires	licenses	for	private	businesses,86	and	not	for	smallholders.	Thus,	the	

basic	 governance	 and	 regulatory	 frameworks	 of	 management	 for	 the	 two	 types	 of	

stakeholders	are	different.	This	research	therefore	looks	only	at	the	governance	of	palm	oil	

plantations	that	requires	licensing.	

	

Finally,	 as	my	 research	 strives	 to	understand	 the	drivers	behind	 the	 central	 government’s	

behaviour	 in	 implementing	 these	 laws,	 it	will	 analyse	 the	 legal	 and	 non-legal	 factors	 that	

influence	the	understandings	and	actions	of	the	central	government.	Regarding	legal	factors,	

this	research	looks	at	the	intersection	of	the	legal	frameworks	of	decentralisation,	palm	oil	

plantations	 and	 environmental	 and	 natural	 resources	 law.	 For	 the	 extra-legal	 factors,	 this	

research	examines	the	motives,	capacities	and	relevant	organisational	set-ups	of	the	central	

government	that	shape	implementation	of	the	law.	The	central	government	 is	not	a	single	

organisation	with	a	unified	position;	it	consists	of	various	institutions	with	different	roles	and	

interests,	the	interactions	of	which	create	complex	dynamics.	In	this	context,	the	study	looks	

at	the	central	government	from	the	lens	of	the	agency	which	holds	the	primary	portfolio.		As	

the	focus	of	the	research	is	palm	oil	licensing,	the	relevant	portfolio	belongs	to	the	Ministry	

of	Agriculture	and,	specifically,	the	Directorate	of	Estate	Crops.	

	

In	the	context	of	administrative	decentralisation,	the	focus	on	the	Ministry	of	Agriculture	is	

intentional,	particularly	in	relation	to	the	focus	of	this	research,	that	is	licensing	governance.	

It	 is	done	with	an	understanding	of	the	overarching	role	of	the	Ministry	of	Home	Affairs	in	

monitoring	and	overseeing	local	governments	in	general.	The	focus	on	sectoral	ministries	is	

justified	by	the	fact	that	the	primary	responsibility	for	sectoral	performance	comes	under	the	

sectoral	 ministries,	 and	 not	 the	 Ministry	 of	 Home	 Affairs.	 In	 practical	 terms,	 due	 to	 the	

narrowly	sectoral	approaches	of	the	bureaucracy,	the	Ministry	of	Home	Affairs	has	less,	even	

																																																								
86
	 Article	 8	 Minister	 of	 Agriculture	 Regulation	 No	 98/Permentan/OT.140/9/2013	 on	 Guidance	 of	 Plantation	

Licenses.	
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no,	 involvement	 in	 plantation	 licenses	 issued	 by	 local	 governments.	 Responsibility	 for	

commodities	therefore	falls	almost	exclusively	to	the	relevant	sectoral	ministries.		

	

III.B.	Methodology	
	

As	mentioned,	 this	 study	 is	 designed	 to	 understand	 the	 legal	 and	 extra-legal	 factors	 that	

influence	the	Indonesian	central	government	in	exercising	or	neglecting	its	strategic	power	in	

decentralised	 natural	 resources	 management.	 I	 therefore	 apply	 a	 socio-legal	 research	

methodology,	which	 combines	 library	 research	and	an	empirical	 legal	 technique.87	 I	 agree	

with	the	view	of	Campbell	and	Wiles	that	this	methodology	‘deals	with	the	actual	operation	

of	law	and	its	effects	on	people’,88	as	well	as	with	Morris	and	Murphy,	who	argue	that	socio-

legal	research	can:	

	

uncover	 and	 expose	 the	 (previously	 unquestioned)	 political	 nature	 of	 laws,	 show	

whether	laws	have	achieved	their	intended	effect,	assist	in	law	reform	proposals	by	

linking	 law	 and	 policy	 goals,	 and	 reveal	 how	 law	 actually	 operates	 in	 practice	 by	

shedding	 light	on	experiences	of	different	groups	who	come	 into	contact	with	 the	

law.
89	

	

Unlike	the	sociology	of	law,	the	purpose	of	which	is	to	‘construct	theoretical	understanding	

of	 that	 legal	 system	 in	 terms	 of	 the	 wider	 social	 structures’,	 the	 purpose	 of	 socio-legal	

research	is	to	‘address	the	concerns	of	…	law	and	legal	studies’,90	therefore,	the	word	‘socio’	

in	‘socio-legal’	does	not	refer	to	sociology	or	social	sciences	but	represents	‘an	interface	with	

a	 context	 within	 which	 law	 exists’.91	 Therefore,	 this	 methodological	 approach	 allows	 my	

research	to	portray	how	the	law	in	books	describes	natural	resource	governance	in	the	era	of	

decentralisation	as	well	as	qualifying	this	understanding	by	considering	how	the	law	works	in	

practice	and	what	factors	influence	its	implementation.		

	

																																																								
87
	Caroline	Morris	and	Cian	Murphy,	Getting	a	Ph.D.	in	Law	(Hart,	2011)	34-5.	

88
	CM	Campbell	and	Paul	Wiles,	‘The	Study	of	Law	in	Society	in	Britain’	(1976)	10	Law	and	Society	Review	551,	549.		

89
	Morris	and	Murphy	(n	87)	35.	

90
	Campbell	and	Wiles	(n	88)	553.	

91
	 Sally	 Wheeler	 and	 PA	 Thomas,	 ‘Socio-Legal	 Studies’	 in	 David	 Hayton	 (ed),	 Law(s)	 Futures:	 British	 Legal	

Developments	in	the	21st	Century	(Harts	Publishing,	2000)	271.	Banakar	and	Travers,	however,	do	not	agree	with	
this	approach.	They	believe	the	sociology	of	law	and	socio-legal	studies	should	not	be	separated	to	help	progress	

of	the	social	scientific	study	of	lawL	see	Reza	Banakar	and	Max	Travers,	Theory	and	Method	in	Socio-legal	Research	
(Hart	Publishing,	2005)	xii.	
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Traditional	library	research	is	used	to	describe	the	natural	resources	governance	of	palm	oil	

in	 the	post-1999	decentralisation	era,	with	a	 focus	on	the	role	of	 the	central	government.	

Investigation	 includes	 laws	 and	 regulations	 relating	 to	 decentralisation,	 palm	 oil	 and	

environmental	 management	 as	 well	 as	 relevant	 court	 decisions.	 In	 order	 to	 accurately	

describe	the	legal	framework	of	palm	oil	governance,	my	interpretation	of	the	legal	rules	uses	

all	relevant	materials	available,	including	minutes	from	the	national	legislature	for	each	law.	

These	strategies	aim	to	build	an	understanding	of	the	original	intentions	of	the	lawmakers	in	

designing	particular	provisions.	

	

Lastly,	 empirical	 work	 with	 a	 qualitative	 approach	 is	 used	 to	 reveal	 the	 thinking	 of	 the	

implementers	of	the	law	as	well	as	their	motives	if,	in	practice,	they	depart	from	the	written	

law,	or	the	law	as	they	understand	it.	This	 is	 in	 line	with	Morris	and	Murphy’s	observation	

that:		

	

Empiricists	want	to	know	about	how	the	law	works;	what	impact	a	legal	change	might	

have;	how	the	actors	in	the	legal	system	behave;	if	(and/or	how)	laws	are	enforced;	

how	legal	services	are	delivered;	and	how	people	are	affected	by	and	experience	the	

law.
92
	

	

To	achieve	these	objectives,	I	rely	mostly	on	in-depth	individual	interviews	with	officials	from	

the	Ministry	 of	Agriculture,	Ministry	 of	 Environment	 (and	 Forestry)	 and	Ministry	 of	Home	

Affairs.	Using	a	‘triangulation'	method	to	validate	responses	from	government	officials,	I	also	

interviewed	relevant	experts	from	university	and	non-governmental	organizations,	as	well	as	

business	representatives	at	 the	national	 level	who	have	had	 interactions	with	government	

officials	 in	 the	 decentralisation	 era.93	 In	 total,	 there	 were	 35	 respondents	 that	 were	

interviewed.	As	my	research	aims	to	understand	the	motives	for	departures	from	the	written	

law,	the	in-depth	interview	was	the	most	suitable	method	as	it	allows	interviewees	to	discuss	

more	 sensitive	 topics	 compared	 to	 other	 interview	methods,	 such	 as,	 for	 example,	 focus	

group	discussions.94	I	used	a	list	of	questions	to	guide	the	interviews.	However,	I	modified	the	

questions	during	each	interview	–	taking	a	semi-structured	approach	–	to	ensure	a	smooth	

interview	process	that	focused	on	relevant	points	of	interest	raised	by	the	informants.	

																																																								
92
	Morris	and	Murphy	(n	87)	35.	

93
	Nancy	Carter,	D	Bryant-Lukosius,	A	DiCenso,	 J	Blythe	and	AJ	Neville,	 ‘The	Use	of	Triangulation	 in	Qualitative	

Research’	(2014)	41(5)	Oncology	Nursing	Forum	545,	545.		
94
	Ibid	citing	MD	Kaplowitz,	‘Assessing	Mangrove	Products	and	Services	at	the	Local	Level:	the	use	of	focus	group	

and	individual	interviews’	(2001)	Landscape	and	Urban	Planning	53,	56.	
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In	addition	to	the	in-depth	interview	method,	I	also	conducted	observations	of	interactions	

between	 officials	 during	 their	 meetings	 with	 local	 governments,	 in	 both	 formal	 national	

meetings	as	well	as	more	informal	ones.	My	fieldwork	also	opened	the	opportunity	to	access	

letters	between	the	Directorate	General	of	Estate	Crops	and	local	governments,	and	analysis	

of	these	materials	proved	to	be	very	useful	in	revealing	the	attitudes	of	both	sides.	Finally,	I	

also	drew	on	my	experience	as	a	senior	legal	advisor	to	the	Indonesian	government	on	REDD+	

(Reducing	Emission	from	Deforestation	and	Forest	Degradation)	from	2011	to	2014.	

	

III.C.	Thesis	Outline	

	
The	thesis	consists	of	seven	chapters	with	the	following	contents:	

	

1. Introduction	

This	chapter	provides	the	context	for	my	research.	As	an	overview,	this	chapter	also	functions	

as	a	navigational	tool	for	the	reader,	articulating	the	research	questions,	methodology	and	

thesis	structure.	

	

2. Decentralisation:	Theoretical	Background	and	Implementation	in	Indonesian	Law	

The	focus	of	this	chapter	is	to	understand	the	objectives	of	decentralisation,	its	central	tenets	

and	how	the	distribution	of	power	between	the	central	government	and	local	governments	

is	conceptualised	theoretically.	The	focus	of	my	discussion	of	decentralisation	theory	in	this	

chapter	is	the	central	government’s	role	in	decentralisation.	I	argues	that,	theoretically,	the	

central	government’s	role	 in	decentralisation	should	be	designed	strategically	according	to	

the	situation	of	each	country.	This	is	followed	by	a	description	of	how	Indonesia	in	particular	

regulates	decentralisation,	focusing	on	the	period	after	the	substantial	devolution	of	power	

took	 place	 in	 1999.	 To	 ensure	 a	 solid	 understanding	 of	 the	 legal	 framework,	 this	 section	

provides	a	brief	history	and	the	context	of	each	of	the	three	major	legal	changes	in	the	laws	

of	decentralisation	that	took	place	in	the	post-Soeharto	era:	the	1999	Law,	the	2004	Law	and	

the	2014	Local	Government	Law.	

	

3. The	Role	of	the	Central	Government	in	the	Decentralisation	Legal	Framework	

After	contextualising	the	three	major	local	government	law	reforms	in	Chapter	2,	this	chapter	

specifically	 discusses	 how	 the	 central	 government	 is	 positioned	 legally	 and	 its	 role	 and	
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authority	under	each	of	the	three	local	government	laws.	This	chapter	focuses	on	the	central	

government’s	authority	 to	develop	NSPKs	and	monitor	 their	 implementation.	This	chapter	

also	assesses	relevant	Constitutional	Court	decisions.	Eight	decisions	are	selected,	based	on	

their	relevance	to	the	central	government’s	role	in	natural	resources	management.	Analysis	

of	key	Constitutional	Court	decisions	is	useful	because	it	helps	explain	the	constitutional	role	

of	the	central	government	and	constitutional	position	on	legal	innovations	in	other	sectoral	

laws	 vis	 a	 vis	 local	 governments,	 such	 as	 the	 second-line	 enforcement	 power	 of	 sectoral	

ministries	(legal	innovations	introduced	by	other	sectoral	laws	are	discussed	in	more	detail	in	

Chapter	6).	

	

This	chapter	establishes	several	building	blocks	of	the	thesis.	Assessment	of	legal	and	policy	

materials	 show,	 for	 example,	 that	 the	 legal	 role	 of	 the	 central	 government	 in	 managing	

natural	 resources	has	changed	over	 time	 in	 Indonesia.	The	pendulum	has	swung	 from	the	

almost	 non-existence	 of	 a	 systematic	 role	 for	 the	 central	 government	 in	 the	 1999	 Local	

Government	Law	to	a	more	proactive	and	systematic	role	in	the	2014	Local	Government	Law.	

Focusing	 on	 the	 role	 of	 the	 national	 sectoral	ministries	 in	monitoring	 local	 governments,	

Chapter	3	illustrates	that	this	role	only	become	apparent	in	the	2014	Local	Government	Law.	

Although	previously	a	role	to	develop	guidelines	for	local	governments	existed,	it	was	very	

obscure	 (hidden	 in	 the	 Elucidation	 or	 explanatory	 memorandum	 to	 the	 1999	 Local	

Government	Law).		

	

The	chapter	further	explains	that	this	gradual	and	fragmented	change	in	the	overarching	law	

on	 decentralisation	 has	 contributed	 to	 misunderstanding	 by	 implementing	 officials	 at	

Ministry	of	Agriculture	of	their	role	with	respect	to	local	governments.	I	argue	that	the	full	

role	of	the	Ministries	has	yet	to	be	stabilised	at	both	the	legal	and	institutional	level.		

	

This	 chapter	 also	 helps	 explain	 the	 reasons	 for	 the	Ministry	 of	 Agriculture’s	 reluctance	 to	

assert	 its	 authority	 against	 local	 governments,	 even	 after	 the	 passage	 of	 the	 2014	 Law.	

Further,	it	rationalises	the	absence	of	institutional	support	within	the	Ministry	of	Agriculture	

to	monitor	and	oversee	local	government	performance	in	plantation	licensing.	
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4. Indonesian	 Regulatory	 and	 Institutional	 Framework	 for	 Governance	 of	 Palm	 Oil	 in	

Indonesia	(1999	-	2015)	

This	 chapter	describes	 the	governance	of	palm	oil	plantation	 licensing	and	 the	 role	of	 the	

central	 government.	 Using	 not	 only	 plantation	 laws	 but	 also	 other	 relevant	 natural	 and	

environmental	 laws	 and	 regulations,	 this	 chapter	 analyses	 the	 governance	 of	 palm	 oil	

licensing	with	respect	to	overlapping,	competing	and	coordinated	sectoral	frameworks.	This	

competitiveness	 between	 sectoral	 ‘egos’	 is	 a	 characteristic	 of	 the	 Indonesian	 natural	 and	

environmental	legal	framework	in	general.	

	

Further,	Chapter	4	informs	the	reader	about	the	das	sollen	(law	in	the	book)	governance	of	

palm	oil	licensing	and	the	role	of	the	central	government.	Equally	important,	analysis	of	the	

laws	and	regulations	reveals	how	the	problematic	 legal	frameworks	contribute	to	endemic	

licensing	problems.		

	

5. Institutional	Analysis	

This	chapter	covers	the	institutional	context	relevant	to	the	governance	of	palm	oil	plantation	

licensing,	focusing	on	the	role	of	the	Ministry	of	Agriculture.	It	analyses	the	institutional	set-

up	of	 the	Ministry	of	Agriculture,	particularly	 the	Directorate	General	of	Estate	Crops.	The	

chapter	covers	how	the	organisation	is	structured;	how	effective	its	coordination	is	with	other	

relevant	institutions;	how	supportive	its	budget	is;	the	capacity	and	adequacy	of	the	human	

resources	 in	 terms	 of	 licensing	 oversight	 and	 monitoring;	 and,	 lastly,	 the	 adequacy	 of	

infrastructure	 (such	 as	 availability	 of	 data	 and	 information	 management)	 to	 support	 the	

Ministry	of	Agriculture’s	role.	

	

Overall,	this	chapter	seeks	to	understand	whether	the	Directorate	General	of	Estate	Crops	is	

designed	 to	 monitor	 and	 oversee	 local	 government	 compliance	 with	 national	 policy	 on	

plantation	licensing.	I	make	several	findings,	the	primary	one	being	that	there	is	a	significant	

loophole	in	the	monitoring	and	oversight	mechanisms	in	relation	to	local	government	powers	

that	are	not	supported	by	budget	from	the	central	government,	such	as	the	licensing	power.	

	

6. Political	Factors	

This	chapter	discusses	the	influence	of	political	factors	in	shaping	the	conduct	of	the	Ministry	

of	 Agriculture.	 Analysis	 of	 the	 2014	 Plantation	 Law	 indicates	 that	 short-term	 economic	

interests	have	the	highest	influence	on	the	priorities	of	the	Ministry	of	Agriculture	and	the	
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House	of	Representatives	(Dewan	Perwakilan	Rakyat	–	DPR),	the	principal	lawmakers	at	the	

national	level.	

	

Two	 aspects	 of	 the	 2014	 Plantation	 Law	 are	 relevant	 to	 this	 section.	 The	 first	 is	 the	

deliberation	process	for	this	Law.	The	very	short,	four-day,	debate	on	the	Law	that	took	place	

exposes	an	improper	and	rushed	lawmaking	process.	Records	of	the	process	in	the	DPR	show	

that	 lawmakers	heavily	gravitated	toward	the	economic	aspects	of	the	palm	oil	 industry	in	

legislating	the	governance	of	plantation	licenses.	This	chapter	also	shows	that	even	though	

the	 power	 of	 lawmaking	 belongs	 to	 the	 DPR	 (and	 the	 Bill	 was	 initiated	 by	 the	 DPR),	 the	

Ministry	of	Agriculture	also	shaped	the	deliberation	process.	 Investigation	of	the	record	of	

debate	also	reveals	the	priorities	of	the	Ministry	of	Agriculture	in	the	plantation	sector.	

	

The	second	aspect	of	the	2014	Plantation	Law	discussed	in	this	chapter	is	its	substance.	The	

chapter	consideres	whether,	as	a	 result	of	 the	 inappropriate	 lawmaking	process,	 the	2014	

Law	perpetuates	the	existing	problems	of	plantation	licensing	rather	than	resolves	them.	In	

particular,	this	chapter	 interrogates	the	absence	of	the	administrative	approach,	known	as	

second-line	 enforcement,	 which	 exists	 in	 other	 environmental	 and	 natural	 resources	

frameworks.	

	

7. Analysis	and	Conclusion	

This	chapter	brings	together	the	findings	from	previous	chapters	to	answer	the	main	research	

question	 and	 sub-questions.	 It	 is	 divided	 into	 two	 parts:	 principal	 findings	 and	 detailed	

findings.	

	

IV.	Significance	of	The	Study	
	

This	 study	 is	 expected	 to	 serve	 two	 purposes.	 The	 first	 is	 to	 contribute	 to	 the	 body	 of	

knowledge	 related	 to	 the	 strategic	 role	 of	 central	 governments	 in	 decentralised	 natural	

resources	management.	The	 second	 is	 to	 contribute	 to	policy	 in	 reshaping	 the	 Indonesian	

central	 government’s	 role	 in	 a	 decentralised	 context,	 particularly	 with	 respect	 to	 natural	

resource	management.	

	

To	 the	 best	 of	my	 knowledge,	 none	 of	 the	 research	 on	 decentralisation	 in	 Indonesia	 yet	

published,	particularly	 that	dealing	with	governance	of	natural	 resources	 like	palm	oil,	has	
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looked	 carefully	 at	 dynamics	 at	 the	 central	 level	 in	 the	 context	 of	 local	 government	

compliance	with	 licensing	 policies.	Much	 research	 has	 investigated	 stakeholders’	motives,	

capacity,	 history	 and	 other	 institutional	 aspects	 in	 order	 to	 explain	 the	 reality	 of	

decentralisation	and	its	local	level	dynamics.		Resosudarmo’s	2007	thesis,	for	example,	looked	

at	the	outcome	of	decentralisation	in	terms	of	forestry	governance	by	assessing	impacts	of	

governance	in	the	forestry	sector	on	local	government	behaviour.95	In	the	palm	oil	sector,	a	

study	by	McCarthy	and	Zen	also	looked	at	how	decentralisation	and	market-based	regulation	

controlled	 the	palm	oil	 industry,	 focusing	on	 the	behaviour	 of	 local	 level	 actors.96	Hendra	

Yusran	Siry	has	also	looked	at	the	response	of	district	level	governments	to	decentralisation	

policy	 in	 managing	 coastal	 areas.97	 Another	 study,	 by	 Turner,	 Podger,	 Soemardjono	 and	

Tirthayasa	argues	that	local	governments	have	problems	because	they	have	had	only	a	short	

period	of	time	to	face	the	burden	of	managing	almost	all	aspects	of	public	administration.98	

	

Further,	 Hadiz	 explains	 that	 problematic	 natural	 resource	management	 has	 typified	 post-

Soeharto	era	as	a	result	of	the	failure	of	the	reform	movement	to	cut	ties	with	Soeharto’s	

cronies.	These	groups	have,	 in	many	cases,	become	part	of	 the	 local	elite,	 re-emerging	 to	

dominate	 newly-elected	 local	 governments,	 thus	 winning	 opportunities	 to	 abuse	 local	

governments’	newly	 introduced	power	to	exploit	natural	 resources.99	Schoneveld	confirms	

Hadiz’s	observation	that	local	governments	lack	incentives	to	take	action	to	stop	widespread	

legal	violations	of	the	palm	oil	industry	because	it	brings	in	lucrative	profits,	not	only	for	the	

districts	but	also	for	individuals	involved	in	the	process.100		Some	of	the	previously	mentioned	
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	Resosudarmo	(n	2)	15.	

96
	McCarthy	and	Zen	(n	9).	
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	 Hendra	 Yusran	 Siry,	Making	 Decentralized	 Coastal	 Zone	 Management	 Work	 in	 Indonesia:	 Case	 Studies	 of	

Kabupaten	Konawe	and	Kabupaten	Pangkajene	dan	Kepulauan	(PhD	Thesis,	The	Australian	National	University,	
2009).	
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	 Mark	 Turner,	 Owen	 Podger,	 Maria	 Soemardjono	 and	 Wayan	 Tirthayasa,	 Decentralisation	 in	 Indonesia:	

Redesigning	the	State	(Asia	Pacific	Press,	2003)	144-5.	
99
	Vedi	Hadiz,	‘Decentralisation	and	Democracy	in	Indonesia:	A	Critique	of	Neo-Institutionalist	Perspectives’	(2004)	

35(4)	Development	and	Change	697.	See	also	Takeshi	Ito,	‘Historicizing	the	Power	of	Civil	Society:	A	Perspective	
from	Decentralisation	 in	 Indonesia’	 (2011)	 38(2)	The	 Journal	 of	 Peasant	 Studies	413;	Myrna	 Eindhoven,	 ‘New	

Colonizers?;	 Identity,	 Representation	 and	Government	 in	 the	 Post-New	Order	Mentawai	Archipelago’	 in	Henk	

Schulte	Nordholt	and	Gerry	Van	Klinken	(eds),	Renegotiating	Boundaries:	Local	Politics	in	Post-Suharto	Indonesia,	
(KITLV	Press,	2007)	75-7.	
100

	Kate	Evan,	‘Palm	oil:	Smallholder	expansion	into	peatlands	on	the	rise,	Forestnews	(online,	12	Febuary	2019)	
<https://forestsnews.cifor.org/59794/palm-oil-smallholders-intensify-deforestation-in-indonesian-

borneo?fnl=en>.	
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researchers	 identify	 the	 more	 affirmative	 role	 of	 the	 central	 government	 as	 a	 potential	

resolution	to	these	problems.101	

	

Despite	the	vital	role	of	the	central	government	in	decentralisation,	scholarship	on	this	issue	

is	minimal.	As	mentioned,	there	is	research	that	argues	that	the	central	government	is	not	

ready	to	 let	go	of	 its	power,	and	this	 is	one	of	the	reasons	for	problems	that	have	dogged	

decentralisation.102		While	this	assertion	is	largely	true	in	other	natural	resources	sectors,	such	

as	forestry,103	it	has	only	limited	application	to	the	palm	oil	industry.	As	this	thesis	will	show,	

the	Ministry	of	Agriculture	(the	relevant	portfolio	ministry)	does	not	try	to	assert	its	power	

over	 local	governments,	and,	 in	 fact,	 remains	 inactive	 in	 the	 face	of	problematic	 licensing.	

Further,	 in	 the	plantation	 sector,	 the	 central	 government	does	not	 try	 to	use	problematic	

palm	oil	licensing	as	an	excuse	to		withdraw	licensing	power	from	local	governments,	as	has	

happened	in	other	sectors	such	as	mining	and	forestry.104	In	short,	existing	scholarship	does	

not	 explain	 the	 nature	 of	 the	 central	 government’s	 role	 in	 managing	 natural	 resources,	

particularly	in	the	palm	oil	industry.	In	the	context	of	emerging	support	for	decentralisation	

in	 other	 developing	 countries,105	 empirically-driven	 research	 about	 the	 role	 of	 the	 central	

government	in	Indonesia	as	regards	natural	resources	has	value	beyond	the	national	context,	

and	can	be	expected	to	be	important	for	theory	and	practice	in	broader	terms.	

																																																								
101

	See	for	example,	John	McCarthy	and	Zahari	Zen,	‘Regulating	the	Oil	Palm	Boom:	Assessing	the	Effectiveness	of	

Environmental	Governance	Approaches	to	Agro-industrial	Pollution	in	Indonesia’	(2010)	32(1)	Law	and	Policy	153,	
171	–	173;	Resosudarmo	(n	2)	282-284.	
102

	 See	 for	 example	 Turner	 et	 al	 (n	 98)	 20;	 Ida	 Aju	 Pradnja	 Resosudarmo,	 ‘Introduction’	 in	 Ida	 Aju	 Pradnja	

Resosudarmo	(ed),	The	Politics	and	Economics	of	Indonesia’s	Natural	Resources	(ISEAS,	2005)	1,	6-7.	
103

	See	Resosudarmo	(n	2).	
104

	 See	 discussion	 in	 Chapter	 3	 about	 how	 the	 2014	 Local	 Government	 Law	 returned	 the	 natural	 resource	

management	powers	of	some	sectors	to	the	higher	level	government.	
105

	A	World	Bank	study	registered	that	only	12	of	75	developing	and	transitional	countries	with	more	than	5	million	

residents	 said	 that	 they	 do	 not	 wish	 to	 decentralise,	 showing	 an	 eagerness	 for	 decentralisation.	 See	William	

Dillinger,	 ‘Decentralisation	 and	 Its	 Implications	 for	 Urban	 Service	 Delivery’	 (Urban	 Management	 Program	

Discussion	Paper	16,	World	Bank,	1994)	cited	in	Richard	Crook	and	James	Manor,	Democracy	and	Decentralisation	
in	South	Asia	and	West	Africa:	Participation,	Accountability,	and	Performance	(Cambridge	University	Press,	1998).	
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CHAPTER	2	

DECENTRALISATION:	

Theoretical	Background	and	Implementation	in	Indonesian	Law	

	

I. Background	
	

This	chapter	focuses	on	two	issues,	the	first	being	theories	of	decentralisation	in	general	and	

the	second	the	application	of	these	theories	in	the	Indonesian	context.	This	chapter	will	only	

sketch	a	general	picture	of	how	decentralisation	as	a	concept	 is	 implemented	in	 Indonesia	

and	will	 not	 go	 into	 a	 detailed	 analysis	 of	 the	 relevant	 decentralisation	 laws.	 I	 argue	 that	

decentralisation	 is	a	contentious	concept	and,	 in	 line	with	that	position,	 the	application	of	

decentralisation	in	Indonesia	has	had	conflicting	results.	

	

Decentralisation	 has	 been	 considered	 an	 important	 aspect	 of	 governance	 in	 achieving	

development	 goals	 for	many	 developing	 countries,	 including	 Indonesia.1	 It	 is	 argued	 that	

decentralisation	brings	government	closer	to	the	public	and	thus	has	beneficial	effects,	such	

as	 enhanced	 quantity	 and	 quality	 of	 public	 participation,	 improved	 government	

responsiveness,	and	increased	effectiveness	and	efficiency	in	decision	making	processes	and	

the	delivery	of	public	goods.2	In	the	long	run,	the	improved	governance	that	is	said	to	result	

from	 decentralization	 is	 believed	 to	 lead	 to	 better	 equity,	 good	 natural	 resources	

management	and	enhanced	national	security,	amongst	other	outcomes.3	

	

Shortly	after	independence,	many	developing	countries	maintained	decentralised	systems	of	

governance	inherited	from	their	former	colonial	rulers.	This	was	often	considered	the	most	

																																																								
1
	Along	with	democratisation	and	privatisation,	decentralisation	has	been	a	common	development	strategy	since	

the	 1990s,	 and	 remains	 relevant	 today.	 See	 Norman	 Uphoff	 and	Milton	 Esman,	 Local	 Organization	 for	 Rural	
Development:	Analysis	of	Asian	Experience,	RLG	No.	19,	Rural	Development	Committee,	Special	Series	on	Rural	
Local	 Government	 (Cornell	 University,	 1974)	 607	 cited	 in	 Arun	 Agrawal,	 ‘Accountability	 in	 Decentralization:	 A	
Framework	with	South	Asian	and	West	African	Cases’	(1999)	33:4	The	Journal	of	Developing	Areas	473.	
2
	See,	for	example,	The	World	Bank	Independent	Evaluation	Group,	Decentralization	in	Countries;	An	Evaluation	
of	 World	 Bank	 Support	 1990-2007	 (The	 World	 Bank,	 2008)	 3-6;	 Kent	 Eaton,	 Paul	 Smoke	 and	 Ed	 Connerley,	

‘Democracy,	 Development,	 and	 Security	 as	 Objectives	 of	 Decentralization’	 in	 Kent	 Eaton,	 Paul	 Smoke	 and	 Ed	

Connerley	(eds),	Making	Decentralization	Work:	Democracy,	Development	and	Security	(Lynne	Rienner,	2010)	1.	
3
	 See,	 for	 example,	 Kent	 Eaton,	 Paul	 Smoke	 and	 Ed	 Connerley,	 ‘Democracy,	 Development,	 and	 Security	 as	

Objectives	of	Decentralization’	in	Kent	Eaton,	Paul	Smoke	and	Ed	Connerley	(eds),	Making	Decentralization	Work:	
Democracy,	 Development	 and	 Security	 (Lynne	 Rienner	 2010)	 1;	 Arun	 Grawal,	 Charla	 Britt	 and	 Keshav	 Kanel,	
Decentralization	in	Nepal:	A	Comparative	Analysis	(Oakland	Institute	for	Contemporary	Studies	Press,	1999)	cited	

in	Arun	Agrawal,	‘Accountability	in	Decentralization:	A	Framework	with	South	Asian	and	West	African	Cases’	(1999)	

33:4	The	Journal	of	Developing	Areas	473.	
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feasible	option	as	central	governments	struggled	to	develop	central	institutions	and	lacked	

resources	to	pay	attention	to	local	needs.4	In	the	1960s,	many	of	these	systems	were	replaced	

by	a	more	centralised	approach	because	of	a	combination	of	internal	and	external	pressures.5	

Internally,	many	newly	independent	developing	countries	sought	to	limit	the	development	of	

internal	diversity,	which	they	considered	dangerous	to	the	development	of	state	identity.	In	

addition,	 a	 centralised	model	 was	 seen	 as	 better	 able	 to	 help	 national	 leaders	 keep	 and	

accumulate	 power.6	 This	 was	 supported	 by	 external	 pressure	 from	 international	 financial	

institutions	as	they	sought	to	 implement	development	programs	they	believed	were	more	

effective	when	conducted	through	a	centralised	system.7	Along	with	the	financial	crisis	of	the	

late	1970s,	a	second	wave	of	decentralisation	occurred,	mostly	in	the	form	of	deconcentration	

(which	aimed	to	manage	the	central	government’s	authorities	at	the	local	level	by	delegating	

duties	 to	 local	 governments	 but	 centrally	 retaining	 power).8	 Deconcentration	 was	

accompanied	 by	 a	 narrative	 of	 participation	 and	 rural	 development.9	 The	 results	 of	

decentralisation	during	this	time	were	ambiguous.	In	some	Asian	countries	it	increased	the	

capacity	of	local	level	officials	to	deliver	public	services,	but	other	decentralisation	programs	

instead	increased	the	dependency	of	sub-national	governments	upon	central	governments.10	

At	 the	 time,	 the	 problems	 faced	 by	 all	 countries	 implementing	 decentralisation	 were	

characterised	by	a	failure	to	transfer	resources	to	the	new	local	authorities,	complicated	by	

factors	such	as	central	government	officials’	reluctance	to	hand	over	power	and	authority,	

and	poorly	designed	decentralisation	frameworks.11	

	

Despite	 the	 many	 problems	 faced	 by	 national	 and	 local	 governments	 in	 implementing	

decentralisation,	it	 is	still	being	used,	and	was,	in	fact,	strengthened	by	the	introduction	of	

																																																								
4
	Nuraida	Mokhsen,	Decentralization	in	Indonesia	(PhD	Thesis,	The	Australian	National	University,	2003)	26-7.	

5
	Diana	Conyers,	‘Decentralization	and	Development:	A	Review	of	the	Literature’	(1984)	4	Public	Administration	
and	Development	187,	188.	
6
	 See,	 for	 example,	 Dennis	 Rondinelli	 and	 Shabbir	 Cheema,	 ‘Implementing	 Decentralization	 Policies:	 An	

Introduction’	 in	 Dennis	 Rondinelli	 and	 Shabbir	 Cheema	 (eds),	 Decentralization	 and	 Development:	 Policy	
Implementation	in	Developing	Countries	(Sage	Publications,	1983)	10-1	cited	in	Mokhsen	(n	4)	28;	James	Manor,	

Direction	in	Development:	The	Political	Economy	of	Democratic	Decentralization	(The	World	Bank,	1999)	19.	
7
	Ibid.	

8
	 There	were,	 however,	 examples	of	mixed	 arrangements,	 such	 as	 in	Ghana	 and	Nigeria,	 as	well	 as	 extensive	

devolution,	 such	as	 in	 Sudan:	Mokhsen	 (n	4)	31	 citing	Dennis	Rondinelli	 and	 	 Shabbir	Cheema,	 ‘Implementing	

Decentralization	Policies:	An	Introduction’	in	Dennis	Rondinelli	and	Shabbir	Cheema	(eds),	Decentralization	and	
Development:	Policy	Implementation	in	Developing	Countries	(Sage	Publications,	1983)	13;	see	also	Bagir	Manan,	

Hubungan	Antara	Pusat	dan	Daerah	Menurut	UUD	1945	(Pustaka	Sinar	Harapan,	1994)	160.		
9
	Dennis	Rondinelli,	John	Nellis	and	Shabbir	Cheema,	Decentralization	in	Developing	Countries:	A	Review	of	Recent	
Experience	(Working	Paper	No.	581,	1983)	7-8.	
10
	Ibid	35-6.	

11
	Ibid	76-7.	
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the	concept	of	political	devolution	in	the	1990s.12	In	some	cases,	the	reasons	for	introducing	

this	concept	were	political,	such	as	to	appease	secessionist	movements13	or	win	legitimacy	

for	 a	 new	 regime	 through	 local	 support.14	 There	were	 assertions	 that	 growing	 interest	 in	

decentralisation	policy	at	this	time	was	again	influenced	by	international	financial	institutions,	

however,	 Manor	 argues	 that	 the	 stronger	 drivers	 usually	 came	 from	 internal	 domestic	

politics.15	

	

The	 results	 of	 decentralisation	 have	 been	 mixed	 and	 the	 gap	 between	 promises	 of	

decentralisation	and	what	has	been	achieved	remains	large.16		Critiques	of	decentralisation	

have	 emerged	 from	many	 countries’	 negative	 experiences,	 where	 it	 was	 once	 seen	 as	 a	

panacea.17	Common	problems	include,	for	example,	dependence	on	central	government	and	

a	failure	of	local	governments	to	act	as	true	representatives	of	the	locals	for	classic	reasons	

such	 as	 a	 lack	 of	 capacity	 and	 resources	 or	 social	 structure	 (the	 caste	 system	 in	 India	 for	

example).18	In	addition,	some	countries	have	also	experienced	decentralised	corruption	(or	

																																																								
12
	 Political	 devolution	 is	 also	 known	 as	 ‘political’	 or	 ‘democratic	 decentralisation’,	 which	 (distinct	 from	

deconcentration)	 is	 the	existence	of	downward	accountability	mechanisms,	see	 Jesse	Ribot,	Arun	Agrawal	and	

Anne	Larson,	‘Recentralizing	While	Decentralizing:	How	National	Governments	Reappropriate	Forest	Resources’	

(2006)	34(11)	World	Development	1864-86.	
13
	Based	on	Sri	Lanka	and	Papua	New	Guinea’s	experience.	See	 for	Sri	Lanka	 in	Richard	Slater,	 ‘Approaches	 to	

Strengthening	Local	Government:	Lesson	from	Sri	Lanka’	(1997)	17	Public	Administration	and	Development	254.	
For	Papua	New	Guinea	 see	Ronald	 J	May	and	Anthony	 J	Regan,	Political	Decentralization	 in	a	New	State:	 The	
Experience	of	Provincial	Government	in	Papua	New	Guinea	(Crawford	House	Publishing,	1997)	10	cited	in	Mokhsen	

(n	4)	33.	
14
	 Based	 on	 the	 experience	 of	 Ghana	 after	 military	 coup	 in	 1981.	 See	 Mike	 Oquaye,	 ‘Decentralization	 and	

Development:	The	Ghanaian	Case	Under	the	Provisional	National	Defense	Council	(PNDC)’	(1995)	33(2)	Journal	of	
Commonwealth	 &	 Comparative	 Politics	 209,	 210.	 See	 also	 Richard	 Crook	 and	 James	 Manor,	Democracy	 and	
Decentralization	 in	 South	 Asia	 and	 West	 Africa:	 Participation,	 Accountability	 and	 Performance	 (Cambridge	

University	Press,	1998)	204-5.	For	Bangladesh	after	military	coup	in	1982	see	Richard	Crook	and	James	Manor,	

Democracy	and	Decentralization	 in	 South	Asia	and	West	Africa:	 Participation,	Accountability	 and	Performance	
(Cambridge	University	Press,	1998)	86-9.	For	the	Philippines	during	Aquino	term,	see	Steven	Rood,	‘An	Assessment	

of	the	State	of	Knowledge	Concerning	Decentralized	Governance	under	the	Philippines’	1991	Local	Government	

Code’	(1998)	17	(1-2)	Philippine	Journal	of	Public	Administration	58,	61.	
15
	 See,	 for	 example,	 Manor	 (n	 6)	 29;	 Richard	 Crook	 and	 James	 Manor,	 ‘Democratic	 Decentralization	 and	

Institutional	Performance:	Four	Asian	and	African	Experiences	Compared’	(1995)	33(3)	Journal	of	Commonwealth	
and	Comparative	Politics	309,	312.	Turner	and	Podger	also	argue	that	Indonesia’s	reason	for	decentralisation	was	
also	political.	See	Mark	Turner	and	Owen	Podger	with	Maria	Soemardjono	and	Wayan	Tirthayasa,	Decentralisation	
in	Indonesia:	Redesigning	the	State	(Asia	Pacific	Press	at	the	ANU,	2003)	xv,	2-3.	
16
	Richard	Crook	and	Alan	Sturla	Sverrisson,	‘Decentralisation	and	Poverty-Alleviation	in	Developing	Countries:	A	

Comparative	Analysis	or,	is	West	Bengal	Unique?’	(IDS	Working	Paper	130,	2001).	
17
	See,	for	example,	Eaton,	Smoke	and	Connerley	(n	2);	Tyler	Dickovick,	Decentralization	and	Recentralization	in	

the	Developing	World:	Comparative	 Studies	 from	Africa	and	 Latin	America	 (The	Pennsylvania	 State	University,	
2011);	Albert	Breton,	An	introduction	to	Decentralization	Failure:	Managing	Fiscal	Decentralization,	London	and	
New	 York	 (Routledge,	 2002)	 31-45;	 James	Wunsch,	 ‘Why	 has	 Decentralization	 Failed	 in	 Africa?	 Assessing	 the	

Lessons	 of	 Self-organized,	 Local	 Governance	 Initiatives’	 (Department	 of	 Political	 Science	 and	 International	

Relations,	Creighton	University	2008).	
18
	Crook	and	Manor	(n	13)	279.	
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an	increased	amount	of	it),19	weakening	of	national	political	parties,	ineffective	social	services	

delivery	and	reinforcement	of	authoritarian	rule	by	sub-national	elites.20	As	a	result,	some	

countries	such	as	Argentina,	Brazil	and	South	Africa	have	again	recentralised.21		

	

Some	 of	 the	 negative	 results	 of	 decentralisation	 can	 be	 seen	 in	 Indonesian	 context.	 It	 is	

claimed	that	here	corruption	did,	in	fact,	follow	decentralisation,	as	the	authority	to	issue	a	

wide	range	of	licenses	was	decentralised	to	local	government.22	Local	elite	capture	of	local	

governments	is	also	a	widely-acknowledged	negative	effect	of	decentralisation.23	In	terms	of	

environment,	 there	 are	 also	 some	 indications	 of	 environmental	 degradation	 due	 to	

decentralisation	of	natural	resources	management	to	local	governments.24	

																																																								
19
	 See,	 for	 example,	 Remy	 Prud’homme,	 ‘The	 Dangers	 of	 Decentralization’	 (1995)	 10	World	 Bank	 Research	

Observer	 201,	 211;	 Agus	 Pramusinto,	 The	 Dynamics	 of	 Change	 in	 Decentralisation:	 Implications	 for	 Local	
Government-Business	Relations:	A	Case	Study	of	Decentralisation	in	Sidoarjo,	East	Java,	Indonesia	(PhD	Thesis,	The	
Australian	National	University,	2005)	341-3.	
20
	 See,	 for	 example,	 Eaton,	 Smoke,	 Connerley	 (n	 2);	 Penelope	 Schoeffel,	 ‘Small	 is	 Not	 Beautiful:	 Central	

Government	 and	 Service	 Delivery	 in	 the	 Pacific’	 in	 Penelope	 Schoeffel	 and	 Mark	 Turner	 (eds),	 ‘Local-Level	

Governance	in	the	Pacific’	(Discussion	Paper	7,	2003)	cited	in	Graham	Sanson,	‘Principles	for	Local	Government	

Legislation;	Lessons	from	the	Commonwealth	Pacific’	(Local	Government	Reform	Series	No.	4,	2013)	6;	Mokhsen	

(n	4)	35-8.	
21
	Kent	Eaton	and	Tyler	Dickovick,	 ‘The	Politics	of	Re-Centralization	 in	Argentina	and	Brazil’	 (2004)	39(1)	Latin	

America	Research	Review	90,	90-1;	Tyler	Dickovick,	Decentralization	and	Recentralization	in	the	Developing	World:	
Comparative	Studies	from	Africa	and	Latin	America	(The	Pennsylvania	State	University,	2011)	2-3.	Recentralisation	
also	happens	 in	developed	countries	such	as	Netherlands	and	Sweden.	See,	 for	example,	Pippa	Norris,	Driving	
Democracy:	Do	Power-Sharing	 Institutions	Work?	 (Cambridge	University	 Press,	 2008)	 ch	 7,	 2;	 Jon	Magnussen,	

Karsten	Vrangbaek	and	Richard	Saltman,	Nordic	Healthcare	Systems:	Recent	Reforms	and	Current	Policy	Challenges	
(McGraw-Hill	Education,	2009)	31-2.	
22
	It	is	a	conclusion	of	Pramusinto’s	ethnographic	study	(including	document	investigation,	surveys	and	in-depth	

interviews)	of	Sidoarjo	from	2001	to	2002	that	decentralisation	in	Indonesia	has	enabled	the	spread	of	corruption.	

Even	worse,	corruption	is	now	practiced	not	only	within	the	bureaucracy	but	has	also	spread	into	the	legislature,	

NGOs,	journalists	and	society	in	general.	Pramusinto	(n	18)	341-3.	See	also	Henk	Schulte	Nordholt	and	Gerry	Van	

Klinken,	 ‘Introduction’	 in	Henk	Schulte	Nordholt	and	Gerry	Van	Klinken	 (eds),	Renegotiating	Boundaries;	 Local	
Politics	in	Post-Suharto	Indonesia	(KITLV	Press,	2007)	1,	23-5;	Syarif	Hidayat,	‘Shadow	State?;	Business	and	Politics	
in	the	Province	Banten’	in	Henk	Schulte	Nordholt	and	Gerry	Van	Klinken	(eds),	Renegotiating	Boundaries:	Local	
Politics	in	Post-Suharto	Indonesia	(KITLV	Press,	2007)	203.	However,	research	by	Fisman	and	Gatti	argues	that,	on	

the	 contrary,	 decentralisation	 does	 not	 increase	 corruption.	 See	 Raymond	 Fisman	 and	 Roberta	 Gatti,	

‘Decentralization	and	Corruption:	Evidence	Across	Countries’	(2002)	83	Journal	of	Public	Economics	325.	
23
	See,	for	example,	Vedi	Hadiz,	‘Decentralization	and	Democracy	in	Indonesia:	A	Critique	of	Neo-Institutionalist	

Perspectives’	(2004)	35(4)	Development	and	Change	697;	Lorraine	Aragon,	‘Elite	Competition	in	Central	Sulawesi’	

in	Henk	Schulte	Nordholt	and	Gerry	Van	Klinken	(eds),	Renegotiating	Boundaries:	Local	Politics	 in	Post-Suharto	
Indonesia	(KITLV	Press,	2007)	39;	Myrna	Eindhoven,	‘New	Colonizers?	Identity,	Representation	and	Government	

in	 the	 Post-New	 Order	 Mentawai	 Archipelago’	 in	 Henk	 Schulte	 Nordholt	 and	 Gerry	 Van	 Klinken	 (eds),	

Renegotiating	Boundaries:	Local	Politics	in	Post-Suharto	Indonesia	(KITLV	Press,	2007)	67.	
24
	See,	for	example,	Lisa	M	Curran,	Simon	N	Trigg,	Alice	K	McDonald,	Dwi	Astiani,	YM	Hardiono,	Paharian	Siregar,		

Izefri	 Caniago,	 and	 Eric	 Kasischke,	 ‘Lowland	 Forest	 Loss	 in	 Protected	 Areas	 in	 Indonesian’	 (2004)	 303	 Borneo	
Science	1000;	Cathrin	Bullinger	and	Michaela	Haug,	‘In	and	Out	of	the	Forest:	Decentralisation	and	Recentralisation	

of	Forest	Governance	in	East	Kalimantan,	Indonesia’	(2012)	5(2)	Austrian	Journal	of	South-East	Asia	Studies	243;	
Robin	Burges,	Matthew	Hansen,	Benjamin	A	Olken,	Peter	Potapov,	and	Stefanie	Sieber,	‘The	Political	Economy	of	

Deforestation	 in	 Indonesia’	 (2011)	 127(4)	 Quarterly	 Journal	 of	 Economics	 1707;	 Bernadetta	 Devi	 and	 Dody	
Prayogo,	‘Mining	Development	in	Indonesia:	An	Overview	of	the	Regulatory	Framework	and	Policies’	(Research	

Report,	 International	 Mining	 for	 Development	 Centre,	 March	 2013)	 43-4	 <http://im4dc.org/wp-

content/uploads/2013/09/Mining-and-Development-in-Indonesia.pdf>.	Suwarno	and	Hein	also	show	that	in	the	

decentralisation	era	 (2000	–	2010)	 there	has	been	a	decrease	 in	 the	quality	of	governance	and	an	 increase	 in	
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Still,	 it	 cannot	 be	 denied	 that	 decentralisation	will	 remain	 a	 key	 part	 of	 the	 development	

agenda	 in	 the	 foreseeable	 future,25	 particularly	 because	 centralisation	 has	 also	 produced	

disappointing	results.26	One	of	the	main	problems	with	centralisation	is	that	uniform	policy-

making	 does	 not	 provide	 sufficient	 room	 to	 craft	 policy	 in	 accordance	 with	 diverse	 local	

needs.27	 In	the	 Indonesian	context,	 for	example,	 the	 long-term	centralisation	policy	during	

the	New	Order	 era	 proved	 to	 be	 undesirable.	 In	 terms	 of	 natural	 resource	management,	

application	of	centralising	policy	only	succeeded	in	enriching	certain	groups	of	people,	while	

producing	harmful	outcomes	for	the	environment	and	the	public	in	general.28	

	

II. Theory	of	decentralisation	
	

As	 it	 has	 long	 been	 the	 new	 ‘imperative’,29	 decentralisation	 has	 attracted	much	 scholarly	

attention.	Unfortunately,	the	breadth	of	research	in	this	area	gives	rise	to	a	number	of	basic	

methodological	problems.30	The	first	is	a	lack	of	consistency	surrounding	the	terminology	of	

decentralisation.	This	is	because	this	field	of	research	is	growing	across	many	different	social-

science	disciplines,	such	as	politics,	economy	and	planning,	and	thus	many	‘key	words’	are	

																																																								
deforestation	 rates	 in	 Indonesia.	 See	 Aritta	 Suwarno	 and	 Lars	 Hein,	 ‘Governance,	 Decentralisation	 and	

Deforestation:	The	Case	of	Central	Kalimantan	Province,	Indonesia’	(2015)	54(1)	Quarterly	Journal	of	International	
Agriculture	77.	
25
	See,	for	example,	Eaton,	Smoke	and	Connerley	(n	2);	Rondinelli,	Nellis	and	Cheema	(n	9)	27.	

26
	 See	 for	 the	 Indonesian	 case,	 Budy	Resosudarmo,	 ‘Introduction’	 in	Budy	Resosudarmo	 (ed),	The	Politics	 and	

Economics	 of	 Indonesia’s	 Natural	 Resources	 (ISEAS,	 2005)	 1,	 3-4;	 Dennis	 Rondinelli	 and	 	 Shabbir	 Cheema,	

‘Implementing	 Decentralization	 Policies:	 An	 Introduction’	 in	 Dennis	 Rondinelli	 and	 Shabbir	 Cheema	 (eds),	

Decentralization	and	Development:	Policy	 Implementation	 in	Developing	Countries	(Sage	Publications,	1983)	13	
cited	in	Kacung	Marijan,	Decentralisation	and	Cluster	Policy	in	Indonesia:	Case	Studies	from	Tanggulangin	and	Bukir	
(PhD	Thesis,	Australian	National	University,	2005)	36.	
27
	For	further	discussion	of	the	failure	of	centralisation	in	the	African	context,	see	Joel	Barkan	and	Michael	Chege,	

‘Decentralising	the	State:	District	Focus	and	the	Politics	of	Reallocation	in	Kenya’	(1989)	27(3)	Journal	of	Modern	
African	 Studies	 431-453,	 432-3	 cited	 in	 Marijan	 (n	 26)	 36-7.	 This	 research	 argues	 that	 central	 agencies	 lack	

information	and	capacity	 (resources	and	personal)	on	one	hand	and,	on	 the	other	hand,	 there	are	many	 local	

agencies	that	have	sufficient	capacity	to	carry	out	public	service	delivery	as	well	as	having	a	higher	interest	in	policy	

outcomes,	meaning	they	arguably	have	a	higher	chance	of	success.	
28
	Christopher	Barr,	Ida	Aju	Pradnja	Resosudarmo,	Ahmad	Dermawan,	John	McCarthy	(eds),	Decentralization	of	

Forest	Administration	in	Indonesia:	Implications	for	Forest	Sustainability,	Economic	Development,	and	Community	
Livelihoods	(CIFOR,	2006)	87.	
29
	International	financial	institutions,	such	as	the	World	Bank,	have	long	advocated	this	concept	as	a	prescription	

for	 the	 development	 path.	 See,	 for	 example,	 Shabbir	 Cheema	 and	 Dennis	 Rondinelli,	 ‘From	 Government	

Decentralization	 to	 Decentralized	 Governance’	 in	 Shabbir	 Cheema	 and	 Dennis	 Rondinelli,	 Decentralizing	
Governance;	Emerging	Concepts	and	Practices	(Ash	Institute	for	Democratic	Governance	and	Innovation	Harvard	

University,	2007)	1,	4;	The	World	Bank	Independent	Evaluation	Group	(n	2).	
30
	John	Cohen	and	Stephen	Peterson,	‘Methodological	 Issues	in	the	Analysis	of	Decentralization’	 (HIID	Working	

Paper	555,	1996)	<http://www.cid.harvard.edu/hiid/555.pdf>.	
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developed	across	these	fields	without	consistency.31	The	inconsistency	is	worsened	because	

this	 area	 of	 research	 is	 also	 burgeoning	 across	 a	 range	 of	 countries,	 which	means	 many	

different	 languages	are	being	used	as	the	‘command	language’	for	research.	At	 least	three	

main	 languages	 are	 used	 in	 this	 study	 area:	 English,	 French	 and	 Spanish.	 The	 immediate	

difficulty	created	by	this	linguistic	diversity	is	a	lack	of	‘interaction’	between	similar	studies	in	

different	 languages,	 resulting	 in	 different	 understandings	 of	 a	 similar	 term.	 In	 fact,	

interactions	 between	 these	 different	 understandings,	 in	 some	 cases,	 result	 in	 serious	

misinterpretations.32	For	example,	some	French	scholars	use	‘decentralisation’	only	to	mean	

‘devolution’,33	while	in	English	speaking	countries	this	term	also	includes	‘deconcentration’	

and	‘delegation’.34	

	

In	addition,	the	richness	of	discussion	in	this	area	of	research	has	not	been	fully	captured	by	

the	academic	mainstream,	for	two	reasons.	First,	research	material	on	decentralisation	has	

developed	rapidly	outside	the	academy,	including	by	leading	development	agencies	such	as	

World	Bank,	the	Asian	Development	Bank	and	United	Nation	bodies,	as	well	as	many	local	

Non-Governmental	Organizations	(NGOs).	As	a	result,	there	is	a	massive	amount	of	material	

produced	that	is	not	easily	accessible	from	within	academic	traditions	of	data	management,	

which	usually	relies	on	academic	sources	and	is	often	uneasy	with	other	sources.35	Second,	

even	where	it	is	accessible,	some	scholars	are	reluctant	to	consult	materials	from	these	types	

of	sources,	as	they	do	not	consider	them	to	be	sufficiently	academic	in	nature.36	

	

In	these	circumstances,	it	becomes	imperative	to	clearly	define	the	scope	of	this	research.	To	

do	so,	I	will	first	discuss	differentiation	between	forms	and	types	of	decentralisation.37	

	

	

	

	

																																																								
31
	See,	for	example,	Conyers	(n	5)	190-1;	Aaron	Schneider,	‘Decentralization:	Conceptualization	and	Measurement’	

(2003)	38	Studies	in	Comparative	International	Development	32,	34-5.	
32
	Cohen	and	Peterson	(n	30)	11-2.	

33
	Ibid.	

34
	Differences	between	these	terms	will	be	discussed	below.	

35
	Cohen	and	Peterson	(n	30).	

36
	Ibid.	

37
	Ibid.	
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II.A.	Forms	and	Types	of	Decentralisation	
	

Based	on	its	purpose	or	scope,	decentralisation	comes	in	four	forms:	political,	administrative,	

fiscal	and	economic.38	The	first	three	forms	were	usually	used	in	relation	to	the	transfer	of	

power	from	central	governments	to	local	governments,	while	the	latter	is	typically	used	in	the	

context	of	privatisation	and	deregulation.39	As	the	focus	of	my	research	 is	the	relationship	

between	 central	 and	 local	 governments,	 I	 use	 the	 term	 ‘decentralisation’	 to	 mean	 the	

transferring	 of	 power	 from	 central	 governments	 to	 local	 governments	 in	 administrative,	

political	and	fiscal	aspects.	

	

‘Political	 decentralisation’	 basically	 refers	 to	 the	 transfer	 (or	 sharing)	 of	 (governmental)	

power	and	authority	from	central	governments	to	citizens	through	their	representative	at	the	

local	level.40	On	the	other	hand	‘administrative	decentralisation’	is	used	when	the	issue	for	

discussion	 is	 administrative	 responsibility	 for	 planning,	 management	 and	 distribution	 of	

resources	 from	 central	 governments	 to	 local	 governments.41	 ‘Fiscal	 decentralisation’	

specifically	discusses	inter-governmental	relations	between	central	and	local	governments	in	

the	financial	context,	such	as	budgeting	and	expenditure.42	

	

This	research	will	focus	on	the	administrative	aspects	of	the	decentralisation,	while	placing	it	

in	the	context	of	political	and	fiscal	decentralisation	as	they	are	inter-related.	Exclusion	of	one	

would	result	in	an	incomplete	view	of	the	forces	involved	in	decentralisation.43	On	the	other	

hand,	other	types	of	decentralisation	such	as	‘economic	decentralisation’	(decentralisation	to	

the	market)	or	‘factual	decentralisation’	(for	example	to	non-governmental	organizations	in	

the	implementation	of	programmatic	developmental	action)	will	be	excluded	for	reasons	of	

limited	space	and	relevance.44	

	

																																																								
38
	Dennis	Rondinelli,	‘What	is	Decentralization’	in	Jennie	Litvack	and	Jessica	Seddon	(eds),	Decentralization	Briefing	

Note	 (World	 Bank	 Institute,	 1999)	 2-4.	 	 In	 the	 earlier	 period,	 decentralisation	 was	 divided	 into	 four	 aspects:	

administrative,	political,	spatial	and	market.	
39
	Ibid.	

40
	See,	for	example,	ibid;	Marijan	(n	26)	13.	

41
	Rondinelli	(n	38)	2.	

42
	See,for	example,	ibid	3;	Marijan	(n	26)	13,	33;	Cohen	and	Peterson	(n	30).	

43
	See,	for	example,	Kent	Eaton	and	Larry	Schroeder,	‘Measuring	Decentralization’	in	Kent	Eaton,	Paul	Smoke	and	

Ed	Connerley	(eds),	Making	Decentralization	Work:	Democracy,	Development	and	Security	(Lynne	Rienner,	2010)	
167,	186-7;	Andrew	N	Parker,	‘Decentralization:	the	Way	Forward	for	Rural	Development?’	(The	World	Bank	Policy	

Research	Working	Paper	No.	1475,	1995)	44.	
44
	For	these	types	of	decentralisation,	see	the	explanations	in	Manor	(n	6)	4-5.	
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Another	important	concept	that	needs	clarification	is	the	‘types’	of	decentralisation,	which	

relates	to	differentiation	of	the	degrees	of	decentralisation.45	There	is	a	general	consensus	

that	 the	 reference	 to	 ‘types’	 is	 commonly	 used	 when	 the	 focus	 of	 research	 is	 on	 the	

administrative	form	of	decentralisation.	The	types	of	decentralisation	are	usually	divided	into	

devolution,	deconcentration	and	delegation.46	‘Devolution’	basically	means	a	full	transfer	of	

power	to	local	officials	who	are	not	appointed	by	the	central	government	but	elected	by	the	

local	electorate.	Arguably,	this	 is	the	strongest	type	of	decentralisation	as	one	of	the	main	

requirements	 of	 a	 genuine	 devolution	 is	 local	 elections,	 whereby	 local	 officials	 are	

accountable	to	local	constituents,	not	to	a	central	level	government.47	At	the	other	end	of	the	

spectrum	 is	 ‘deconcentration’,	where	power	 is	 retained	by	 the	 central	 government	 and	 is	

implemented	 by	 field	 officials	 of	 the	 central	 bureaucracy.48	 In	 the	middle	 is	 ‘delegation’,	

where	 power	 is	 delegated	 to	 sub-national	 officials	 but,	 in	 the	 implementation	 of	 that	

authority,	they	remain	accountable	to	the	central	office.49	When	the	word	‘decentralisation’	

is	used	in	this	research,	it	may	include	any	or	all	these	types.	

	

There	are	views	that	the	type	of	decentralisation	is	also	related	to	the	form	of	the	state.	Based	

on	 this	 view,	 deconcentration	 in	 a	 unitary	 state	 is	 considered	 a	 common	 form	 of	

decentralisation.50	 This	 is	 because	 in	 a	 unitary	 state,	 governmental	 power	 is	 given	 by	 the	

Constitution	to	the	central	government.	Thus,	decentralisation	in	a	unitary	state	means	the	

lower	level	government’s	source	of	power	is	the	central	government.	In	other	words,	lower	

level	 governments	 are	 subordinate	 to	 the	 central	 government.	 As	 a	 consequence,	 central	

governments	can,	at	any	time,	take	back	a	previously	decentralised	power	(in	accordance	with	

processes	and	authority	outlined	in	the	Constitution).	On	the	other	hand,	in	federal	states,	

member	states	derive	their	power	from	the	Constitution,	not	from	the	federal	government.	

This	means	that	states	are	not	subordinates	of	the	federal	level	government.	Lijphart51	and	

Norris52	show,	however,	that	despite	these	obvious	differences	these,	there	is	no	necessary	

correlation	between	degrees	of	decentralisation	and	the	political	type	of	a	country.		

																																																								
45
	Cohen	and	Peterson	(n	30).	

46
	 See,	 for	 example,	 Eaton	 and	 Schroeder	 (n	 43)	 173-4;	 Richard	Bird,	 ‘Fiscal	Decentralisation	 and	Competitive	

Governments’	 in	Gianlugigi	Galeotti,	 Pierre	 Salmo	and	Ronald	Wintrobe	 (eds),	Competition	and	Structure:	 The	
Political	Economy	of	Collective	Decisions-	Essays	in	Honor	of	Albert	Breton	(Cambridge	University	Press,	2000).		
47
	See,	for	example,	Rondinelli	(n	38)	2;	Manor	(n	6)	9-11.	

48
	See,	for	example,	Rondinelli	(n	38)	2;	Manor	(n	6)	9.	

49
	See	Eaton	and	Schroeder	(n	43)	173-4.	

50
	Rondinelli	(n	38)	2.	

51
	Arend	Lipjhart,	Patterns	of	Democracy	(Yale	University	Press,	1999)	179-80.	

52
	Norris	(n	21)	9.	
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It	should	also	be	noted	that	the	forms	and	types	of	decentralisation	in	each	country	differs	

markedly.	Similar	countries	that	apply	devolution	will	not,	for	example,	necessarily	have	the	

same	 degree	 of	 decentralised	 power,	 not	 to	 mention	 the	 kind	 of	 authorities	 that	 are	

decentralised/shared.	 This	 is	 because	 the	 forms	 and	 types	 and	 other	 aspects	 of	

decentralisation	are	determined	by	political	and	not	technical	decisions.53	The	political	nature	

of	decentralisation	types	and	forms	can	also	be	used	to	explain	the	absence	of	correlation	

between	the	forms	of	a	state	with	the	degree	of	decentralisation.	For	example,	Indonesia	has	

a	 	 unitary	 state	 form,	 yet,	 at	 least	 until	 2014	 Local	 Government	 Law,	 it	 generally	 applies	

devolution	 as	 the	 current	 type	 of	 decentralisation	 for	 reasons	 that	 are	mostly	 political	 –	

namely,	 the	need	 to	avoid	 the	 threat	of	 secession	and	 recession	after	 the	1998	economic	

crisis.54	In	some	cases,	it	even	could	be	a	short-term	political	tactic	as,	for	example,	in	Mexico,	

where	more	substantial	power	was	devolved	 to	 the	sub-national	 level	as	a	bargain	 to	win	

support	from	opposition	parties	for	other	regulations.55	

	

II.B.	Theoretical	Reasons	for	Decentralisation	and	Their	Challenges	
	

After	clarifying	the	scope	of	this	research	and	terms	that	will	be	used,	this	section	discusses	

the	 theories	 of	 decentralisation.	 The	main	 theory	 of	 decentralisation	 revolves	 around	 the	

reason	or	rationale	for	decentralisation.	As	this	concept	has	developed	over	a	long	period	of	

time,	 the	 reasons	 are	 various:	 democracy,	 development,	 security	 and	 sustainable	

management	of	natural	resources	are	among	the	main	rationales	for	decentralization.56	These	

are	important	theoretical	frameworks	used	in	empirical	studies	to	analyse	to	what	extent	the	

application	of	the	concept	has	achieved	 its	 intended	purposes.	As	a	consequence,	another	

main	scholarly	focus	in	studies	of	decentralisation	is	the	empirical	impact	of	it.	This	type	of	

study	 has	 been	 the	 bread	 and	 butter	 of	 decentralisation	 research.	 Below,	 both	 the	main	

																																																								
53
	Mokhsen	(n	4)	34-5	citing	BC	Smith,	Decentralization:	The	Territorial	Dimensions	of	the	State	(George	Allen	and	

Unwin,	1985).	
54
	 See,	 for	 example,	 Simon	 Butt	 and	 Tim	 Lindsey,	 The	 Constitution	 of	 Indonesia:	 A	 Contextual	 Analysis	 (Hart	

Publishing,	 2012)	 160-1;	 Keith	Green,	 ‘Decentralization	 and	Good	Governance:	 The	 Case	 of	 Indonesia’	 (MPRA	

Paper	No.	18097,	2005)	3.	
55
	See,	for	example,	Shahid	Javed	Burki,	Guillermo	Perry	and	William	Dillinger,	Beyond	the	Center:	Decentralizing	

the	State	(The	World	Bank,	1999)	10;	Mokhsen	(n	4)	35.	
56
	 Eaton,	 Smoke	 and	 Connerley	 (n	 2);	 see	 overview	of	 various	 other	 reasons	 in	 Anne	 Larson	 and	 Jesse	 Ribot,	

‘Democratic	Decentralisation	through	a	Natural	Resource	Lens:	An	Introduction’	in	Jesse	Ribot	and	Anne	Larson	

(eds),	Democratic	Decentralisation	through	a	Natural	Resource	Lens	(Taylor	and	Francis,	2005)	1-2.	
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theoretical	frameworks	and	relevant	empirical	studies	are	discussed	to	show	the	promises	of	

decentralisation,	as	well	as	its	limitations.	

	

Decentralisation	and	Democracy	
	

Decentralisation	 is	 believed	 to	 strengthen	 democracy	 and	 improve	 the	 accountability	 of	

decision	makers.	57	In	addition,	countries	transitioning	to	democracy	in	the	1980s	and	1990s	

had	hoped	that	decentralisation	would	create	barriers	preventing	authoritarian	regimes	from	

regaining	 control	 of	 the	 country.58	 This	 expectation	 is	 often	 higher	 when	 the	 type	 of	

decentralisation	 is	devolution,	 and	 involves	elections	 for	 local	 government.	 Experiences	 in	

actual	 implementation,	 however,	 show	 that	many	 challenges	 hinder	 the	 fulfilment	 of	 this	

goal.	

	

In	the	context	of	deepening	democracy	for	example,	it	 is	expected	that	if	 local	officials	are	

elected	by	local	residents	(as	opposed	to	being	appointed	by	the	central	level	government),	

they	will	 be	more	 accountable	 to	 their	 constituents.	 Evidence	 shows,	 however,	 that	 local	

elections	alone	are	not	enough	to	improve	the	accountability	of	government	to	the	public.59	

The	 election	 would	 need	 to	 be	 conducted	 in	 a	 way	 that	 actually	 results	 in	 genuine	 local	

representativeness.	 Issues	 such	 as	 ballot	 structure,	 electoral	 calendars,	 power	 to	 remove	

subnational	officials	 by	higher-level	 government	 and	 internal	 party	dynamics	need	 careful	

attention.60	The	timing	of	elections	is,	for	example,	crucial	because	when	a	local	election	is	

conducted	on	the	same	day	as	the	national	election,	it	is	less	likely	that	the	election	at	the	

local	level	will	deal	with	local	issues.61	Another	influential	issue	is	internal	party	dynamics.	In	

a	 national-based	 party	 system,	 where	 the	 central	 patron	 of	 a	 party	 appoints	 party	

representatives	 as	 candidates	 for	 local	 elections,	 a	 system	 is	 created	 where	 successful	

candidates	may	later	seek	approval	for	actions	from	the	central	figure,	instead	of	from	their	

constituents.62	

	

																																																								
57
	Ibid.	

58
	Ibid	4.	

59
	Ibid	5.	

60
	Ibid.	

61
	Ibid.	

62
	Ibid	5-6.	
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Another	expected	outcome	of	decentralisation	is	civil	society	empowerment.	This	is	projected	

to	result	from	a	more	open	public	sphere	which,	in	turn,	is	supposed	to	encourage	more	active	

civil	society	movements.	Some	studies	show,	however,	that	if	an	issue	becomes	too	localised,	

civil	society	movements	sometimes	become	prone	to	local	elite	capture,	which	can	involve	

actors	from	religious	and	customary	authorities.63	This	can	be	harmful	when	civil	society	has	

strong	influence	in	policy-making	process,	as	that	becomes	a	toll-way	for	corrupt	practices.	

Even	 without	 elite	 capture,	 some	 theorists	 argue	 that	 high	 capacity	 and	 opportunity	 for	

communities	 to	 influence	 decision-making	 processes	 can	 also	 have	 downsides,	 such	 as	 it	

leading	 to	 local	 officials	 becoming	 mere	 delegates,	 instead	 of	 trustees,	 of	 the	 public.	 As	

delegates,	who	usually	have	only	short	term	of	office,	local	officials	may	simply	do	whatever	

the	public	tells	them	to	do,	which	can	result	in	short-sighted	policy.	As	a	trustee,	a	status	that	

usually	results	from	a	longer	office	term,	officials	are	theoretically	‘insulated	from	short-term	

pressure’	 from	 the	 public	 and	 are	 thus	more	 likely	 to	 promote	 policies	 with	 longer	 term	

goals.64	

	

The	phenomenon	of	local	elite	capture	appears	not	only	within	civil	society	but	is,	in	many	

cases,	also	obvious	 in	 local	governments	and	among	 local	politicians.65	Some	studies	show	

that	 decentralisation	 also	 provides	 opportunities	 for	 local	 elites	 to	 apply	 authoritarian	

approaches	to	governing	their	area.66	This,	however,	is	not	always	the	case	because,	on	other	

occasions,	decentralisation	does	result	 in	more	democratic	government.67	 It	 is	argued	that	

the	presence	of	a	strong	elite	in	the	area	prior	to	decentralisation	is	an	enabling	factor	for	

authoritarian	 practices	 post-decentralisation.68	 Therefore,	where	 a	 strong	 elite	 is	 present,	

assessment	 should	 be	 conducted	 before	 decentralising	 to	 understand	 the	 influence	 of	

decentralisation	on	the	authoritarian	nature	of	the	elites.	If	an	authoritarian	elite	is	present,	
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	Ariel	Armony,	Dubious	Link:	Civic	Engagement	and	Democratization	(Stanford	University	Press,	2004)	221-2.	

64
	 Jonathan	Hiskey,	 ‘The	Promise	of	Decentralized	Democratic	Governance’	 in	Kent	Eaton,	Paul	 Smoke	and	Ed	

Connerley	(eds),	Making	Decentralization	Work:	Democracy,	Development	and	Security	(Lynne	Rienner,	2010)	25,	
34-7.	
65
	In	the	Indonesian	context,	see	Hidayat	(n	22)	224;	in	Africa,	Boone	explains	how	the	local	elite	derives	power	

from	hereditary,	tenure	or	spiritual	bases:	Catherine	Boone,	‘Decentralization	as	Political	Strategy	in	West	Africa’	

(2003)	36	(4)	Comparative	Political	Studies	355,	361-2.	
66
	See,	for	example,	Eaton,	Smoke	and	Connerley	(n	2)	5-9;	Jonathan	Fox,	‘Latin	America’s	Emerging	Local	Politics’	

(1994)	5	(2)	Journal	of	Democracy	105.	
67
	Eaton,	Smoke	and	Connerley	(n	2)	9.	

68
	Ibid.	
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and	decentralisation	will	strengthen	their	influence	at	the	local	level,	centralisation	maybe	a	

better	option	for	promoting	democracy.69	

	

Decentralisation	and	Development	
	

Another	aspect	believed	to	benefit	from	decentralisation	is	development.	In	addition	to	the	

common	argument	that	decentralisation	enhances	efficiency	in	the	provision	of	public	goods	

and	services	because	local	government	will	be	able	to	tailor	these	specifically	to	local	needs,	

there	are	two	theories	supporting	decentralisation	that	originate	from	development	theory	

influenced	by	public	choice	theory.	The	first	of	these	 is	the	 inter-jurisdictional	competition	

theory,	which	argues	that	decentralisation	improves	the	quality	and	quantity	of	goods	and	

services.70	 The	 second	 is	 the	 market-preserving	 federalism	 theory,	 which	 considers	 that	

decentralisation	 increases	 the	 number	 of	 local	 officials	 who	 have	 ‘growth-promoting	

behaviours’.71		

	

The	 inter-jurisdictional	 competition	 theory,	 put	 forward	 by	 Tiebout	 in	 1956,	 argues	 that	

substantive	decentralisation	of	fiscal	and	administrative	authority	enables	local	governments	

to	offer	different	public	goods	and	services,	such	as	public	safety,	in	combination	with	taxes	

in	their	area.72	With	different	alternatives	from	different	local	governments,	people	will	‘vote	

with	their	feet’,	choosing	an	area	based	on	the	advantages	offered	by	local	governments;73	or	

will	demand	better	public	goods	in	their	area,	based	on	comparison	with	other	areas.74	To	

‘win’	the	vote,	this	theory	argues,	governments	will	‘race	to	the	top’	to	provide	better	public	

goods.	 In	 summary,	 decentralisation	 will	 create	 a	 competitive	 atmosphere	 among	 local	

governments,	which	collectively	boosts	development.	

	

The	 market-preserving	 federalism	 approach	 argues	 that	 decentralisation	 is	 positive	 for	

development	 when	 financial	 hardship	 policy75	 is	 applied	 in	 combination	 with	 substantive	
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authority	 for	 local	 officials.76	 	 This	 policy	 combination	 arguably	 promotes	 pro-growth	

behaviour	amongst	local	officials,	and	encourages	local	officials	to	attract	more	investors	to	

their	area	and	apply	financial	policies	which	encourage	residents	to	be	productive.	In	addition,	

this	financial	hardship	policy	is	believed	to	discourage	the	tendency	of	local	elites	to	capture	

the	development	process,	as	budget	and	investment	opportunities	will	not	come	easily	but	

have	to	be	actively	provided	by	local	actors.	This	theory	requires	local	governments	to	possess	

systematic	knowledge	of	local	economic	potential	(competitive	advantages	of	the	area)	and	

ability	to	raise	local	revenues	(closely	linked	to	local	supply	and	demand).	

	

On	the	other	hand,	a	more	critical	view	proposes	that	decentralisation	will	bring	undesirable	

effects	for	development,	as	it	will	increase	disparities	between	regions,	jeopardise	national	

stability	and	undermine	economic	efficiency	in	delivering	public	goods.77		

	

National	 budgets	 have	 a	 central	 role	 in	 decreasing	 regional	 disparities	 by	 ensuring	

redistribution	 of	 income	 from	 richer	 areas	 to	 poorer	 areas.78	 In	 theory,	 budget	

decentralisation	presents	opportunities	to	redistribute	national	income	–	but	if	not	conducted	

appropriately	can	even	intensify	segregation	between	richer	and	poorer	regions	and	increase	

regional	 disparities.	 Concern	 over	 income	 disparities	 is	 also	 explained	 by	 the	 inter-

jurisdictional	competition	theory.	The	facts	show	that	the	economic	conditions	of	all	regions	

are	not	the	same;	there	will	almost	always	be	regions	that	are	richer	due	to	given	advantages	

(an	example	that	 is	obvious	 for	 this	 thesis	 is	 regions	that	have	great	potential	 for	palm	oil	

plantations	 than	 other,	 natural	 resources-rich	 regions).	 In	 the	 case	 of	 richer	 regions,	

decentralisation	potentially	enable	those	regions	to	provide	more	services	for	their	residents	

with	more	taxes	or	the	same	taxes	(depending	upon	whether	the	authority	to	collect	taxes	is	

handed	 over	 to	 the	 local	 governments	 or	 not).79	 As	 a	 consequence,	 businesses	 and	

households	would	‘vote	with	their	feet’	to	live	in	this	area,	and	that	would	increase	the	costs	

of	living	there.	This	situation	could	result	in	segregation	and	increase	disparities,	because	only	

‘the	haves’	can	afford	to	live	in	these	rich	regions	while	‘the	have	nots’	will	be	pushed	out.	

Economists	argue	that,	theoretically,	the	result	will	be	a	vicious	circle	and	make	the	gap	even	

larger.80	
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In	relation	to	macroeconomic	policy,	the	proponents	of	this	view	believe	that	macroeconomic	

policy	can	only	be	effective	if	it	is	implemented	by	national	governments.	Economically,	it	is	

widely	understood	that	monetary	amount	correlates	with	policy	impact,	thus	once	authority	

over	financial	policy	has	been	significantly	decentralised,	and	national	governments	do	not	

possess	significant	budget	amounts	to	manage	then	their	macroeconomy	policy	will	also	lose	

significance.81	This	sort	of	decentralisation	policy,	which	incapacitates	national	governments’	

capacity	to	impose	macroeconomic	policy,	is	believed	to	be	among	the	reasons	for	the	poor	

macroeconomic	performance	of	Brazil	and	Yugoslavia.82	

	

Looking	 from	 the	 viewpoint	 of	 production,	 those	who	 are	 critical	 of	 decentralisation	 also	

reject	the	assumption	that	decentralisation	will	ensure	efficiency	in	providing	public	goods,	

particularly	 in	 developing	 countries.	 The	 reasons	 include	 the	 mismatch	 between	 needs	

(which,	in	developing	countries	are	assumed	to	be	relatively	similar,	as	they	will	usually	be	

basic	needs	such	as	education	and	medical	care)	and	the	resources	to	meet	such	needs.	For	

these	countries,	problems	arise	from	the	absence	of	a	political	system	that	will	ensure	elected	

local	leaders	will	be	held	accountable	and	respond	to	their	electorate’s	need,	and	the	absence	

of	the	capacity	of	elected	leaders	to	persuade	local	bureaucrats	to	actually	provide	for	basic	

needs.	In	addition,	it	is	also	argued	that	provision	for	basic	needs	would	be	more	efficient	if	

conducted	on	a	larger	scale	(just	like	a	multinational	company),	and	it	is	a	relatively	easy	task	

for	the	central	government	to	tailor	it	to	local	situations.83	

	

On	a	practical	level,	there	is	research	showing	that	voting	with	their	feet	does	occur,	at	least	

in	 Indonesia.	 One	 example	 is	 a	 study	 by	 Purnagunawan	 (2009)	 showing	 that	 different	

minimum	wages	policies	in	different	districts	were	a	significant	consideration	for	workers	in	

choosing	 their	place	of	 living,	deterring	 them	 from	moving	 to	other	 areas.84	On	 the	other	

hand,	 consistent	 with	 the	 criticisms	 of	 decentralisation	 in	 the	 context	 of	 development,	

empirical	research	shows	that	inter-jurisdictional	competition	does	not	consistently	produce	

expected	 results,	 as	 in	 some	 cases	 instead	 of	 racing	 to	 the	 top,	 some	 local	 governments	
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choose	 to	 ‘race	 to	 the	 bottom’.85	 In	 the	 context	 of	 natural	 resource	 management,	 for	

example,	 many	 investors	 choose	 an	 area	 based	 on	 the	 lowest	 compliance	 cost.	 As	 a	

consequence,	 when	 it	 is	 combined	 with	 growth	 promoting	 behaviour,	 this	 ‘competitive	

environment’	sometimes	encourages	local	governments	to	lower	their	enforcement	quality,	

thus	delivering	lower	environmental	quality	and	social	conditions86	In	addition,	not	only	does	

decentralisation	 in	some	cases	fail	 to	maximize	development	goals,	 it	also	alleged	to	bring	

more	 social	 problems	 such	as	 corruption	which,	 as	mentioned,	 is	widely	believed	 to	have	

increased	with	decentralisation	in	Indonesia.87	

	

Some	related	problems	in	achieving	development	goals	include	the	capacity	of	local	officials	

to	 be	 creative	 in	 providing	 different	 options	 for	 provision	 of	 public	 goods	 which,	 when	

combined	with	 the	public’s	 lack	of	 capacity	 to	hold	 the	 government	 accountable,	will	 not	

make	the	forces	of	inter-jurisdictional	competition	operate	as	expected.88	

	

These	problems	influence	the	final	results	of	decentralisation.	It	is,	therefore,	difficult	to	argue	

that	decentralisation	will	always	have	a	positive	impact	on	development.89	

	

Decentralisation	and	Security	
	

Another	 reason	 for	 decentralisation	 is	 to	 enhance	 national	 security.	 This	 rationale	 is	 now	

receiving	more	attention,	particularly	in	developing	countries	that	experience	more	intrastate	

conflicts	than	more	developed	countries.90	 It	 is	argued	that	decentralisation	in	the	form	of	

devolution	can	help	resolve	intrastate	conflict,	as	it	will	open	up	room	to	win	local	elections	

for	local	groups	that	have	complaints	about	the	national	government.91	Accordingly,	when	a	

country	is	in	a	civil	conflict,	local	combatant	groups	will	have	an	opportunity	to	channel	their	
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critiques	and	energy	toward	local	development	goals	and	make	them	later	more	willing	to	

accept	the	ruling	group	at	the	national	level.92	Further,	with	substantive	authority	at	the	sub-

national	 level,	 local	 groups	 will	 be	 able	 to	 shield	 their	 policy	 from	 central	 government	

intervention.	This	provides	the	local	group	with	an	alternative	way	to	win	a	strategic	position	

other	 than	a	much	harder	battle	 for	a	position	 in	 the	 central	 government.93	During	peace	

negotiations	it	can	give	local	combatants	room	to	positively	respond	to	a	peace	proposal.94	

	

Contrary	to	that	view,	however,	 there	are	also	 legitimate	concerns	over	the	application	of	

decentralisation	in	armed	conflict	situations.	One	example	is	when	combatants	do	not	give	

up	violence	and,	 instead,	use	 resources	 from	decentralised	authority	 to	 fund	 their	 violent	

activities.		Even	when	combatants	do	not	hold	official	positions	at	the	sub-national	level,	in	

Columbia	for	example,	they	have	proven	able	to	influence	local	governments’	policies	in	the	

use	of	local	resources.95	Other	concern	is	a	situation	where	decentralisation	is	fuelling	existing	

conflicts	because	 it	gives	room	for	expansion	of	 regional,	 instead	of	national,	parties,	 thus	

sharpening	ethnic	conflict	and	secessionism.96	

	

Particular	attention	should	be	given	in	a	conflict	setting	to	the	central	government’s	capacity	

to	 disarm	 combatants,	 uphold	 the	 law	 and	 protect	 local	 officials	 from	 the	 threat	 of	 the	

secessionist	violence.97	Where	there	is	an	absence	of	central	government	capacity	to	enforce	

non-violent	policy	and	prevent	illicit	use	of	decentralised	resources,	then	decentralization	is	

not	considered	the	preferable	policy,	as,	once	power	 is	decentralised,	 it	can	be	difficult	 to	

take	back.98	

	

As	 a	 consequence,	 in	 post-armed	 conflict	 situations	 the	 type	 of	 decentralisation	 that	 is	

considered	appropriate	is	deconcentration.	Deconcentration	enables	central	governments	to	

be	 present	 in	 the	 whole	 territory	 not	 only	 to	 ensure	 security	 but	 also	 to	 provide	 basic	

services.99	This	is	crucial	in	post-armed	conflict	situations,	as	it	gives	the	communities	a	sense	
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of	order.	Another	suggestion	is	applying	an	‘asymmetric	approach’,	where	different	types	of	

decentralisation	are	applied	in	accordance	with	assessment	of	local	situations.100	Asymmetric	

approaches	 in	 decentralisation	 are	 believed	 to	 enable	 policy	 to	 be	 adaptive	 to	 local	

circumstances	and	the	capacity	of	central	governments	to	enforce	the	law,	thus	maximising	

the	benefits	and	minimising	the	negatives.101	

	

Decentralisation	and	Natural	Resource	Management	
	

The	 discourse	 on	 decentralisation	 and	 natural	 resource	 management	 is	 tied	 to	 three	

previously	discussed	reasons:	democracy,	development	and	security.	The	democratic	aspect	

of	 decentralisation	 and	 its	 promise	 to	 bring	 decision-making	 closer	 to	 the	 public	 echo	

‘participation’	 as	 one	 of	 the	 long-recognised	 pillars	 of	 environmental	 democracy	 or	

participatory	 environmental	 governance.102	 Development,	 with	 its	 specific	 feature	 of	

sustainability	 –	 	 known	 as	 ‘sustainable	 development’	 –	 is	 the	 main	 discourse	 in	 natural	

resource	management,	which	as	mentioned	is	said	to	require	democracy	as	one	of	its	basic	

principles.103	Lastly,	the	concern	for	security	–	stemming	from	intrastate	conflicts	in	resource-

rich	developing	countries	such	as	Indonesia	–	is	often	rooted	in	the	power	struggle	between	

national	and	local	elites	regarding	access	to	natural	resources.104	

	

As	decentralisation	promises	to	address	all	aspects	relevant	to	sustainable	natural	resource	

management,	 many	 argue	 that	 sustainable	 development	 goals	 can	 be	 directly	 achieved	

through	decentralised	management	models.105	As	decentralisation	is	also	considered	as	the	

most	 effective	 way	 to	 liberalise	 an	 economy,	 this	 model	 is	 advocated	 by	 development	
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agencies	 such	as	 the	World	Bank	and	OECD	 (Organisation	 for	 Economic	Co-operation	and	

Development)	as	a	prerequisite	for	sustainable	natural	resource	management.106	

	

However,	 the	 actual	 outcomes	 of	 decentralisation	 of	 natural	 resource	management	 have	

been	mixed.	In	some	countries	decentralisation	correlates	with	better	management,	while	in	

others,	 including	 Indonesia,	 decentralisation	 has	 been	 associated	with	 overexploitation	 of	

natural	 resources.107	 One	 of	 the	 main	 reasons	 is	 the	 conflicting	 nature	 of	 the	 goals	 of	

decentralisation	policy	itself	in	the	context	of	natural	resource	management.	On	one	hand,	

decentralisation	is	introduced	to	facilitate	economic	globalisation	of	the	local	economy	and,	

on	the	other	hand,	it	is	used	to	strengthen	resource-dependent	communities	to	defend	their	

traditional	 use	 of	 natural	 resources	 for	 their	 subsistence	 needs.108	 	 These	 long-standing	

conflicting	objectives	of	economics	and	conservation	 in	natural	 resource	management	are	

both	advocated	through	decentralisation,	which	results	in	conflicting	policies.	Further,	as	will	

be	shown	in	Chapter	3,	 in	practice,	these	already	conflicting	objectives	of	natural	resource	

management	decentralisation	are	complicated	by	the	nature	of	so-called	‘ego	sektoral’	in	the	

Indonesian	 bureaucracy	 (that	 is,	 inter-ministerial	 competition),	 particularly	 in	 natural	

resource	management.	Interrogating	these	issues	is	an	important	goal	of	this	thesis.	

	

Decentralisation	in	Summary	
	

Three	important	points	can	be	identified	in	the	above	discussion.	First,	contrary	to	general	

belief,	 decentralisation	 is	 not	 a	 panacea	 but	 a	 contentious	 concept.	 This	 is	 because	 the	

outcomes	 of	 decentralisation	 depend	 on	 many	 different	 factors.109	 In	 particular,	 it	 is	

important	to	pay	close	attention	to	 local	situations,	as	these	usually	offer	explanations	for	

different	results	from	the	same	decentralisation	formula.	
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Second,	studies	on	decentralisation	implementation	reveal	factors	contributing	to	the	failures	

of	decentralisation.	The	first	is	that	a	lack	of	political	commitment	and	support	from	national	

elites	 can	 have	 a	 crucial	 role	 in	 the	 determining	 the	 success	 of	 decentralisation.	 This	 can	

happen	 either	 due	 to	 central	 government’s	 genuine	 concern	 over	 the	 capacity	 of	 local	

government	 or	 can	 be	 influenced	 by	 their	 desire	 to	 retain	 power.110	 The	 former	 usually	

includes	 a	 lack	 of	 resources	 to	 exercise	 power;	 the	 absence	 of	 experienced	 bureaucrats	

(particularly	for	newly	decentralised	authorities);	and	the	absence	of	local	civil	society	power	

to	 ensure	 effective	monitoring	 of	 local	 governments.	 Further	 contributing	 factors	 include	

incorrect	 or	 inappropriate	 design	 of	 decentralisation,	 for	 example,	 not	 developing	 strong	

downward	accountability	mechanisms	in	the	deconcentration	model	of	decentralisation.111	

Such	an	absence	of	accountability	mechanism	means	the	essence	of	decentralisation	(that	is	

to	bring	decision-making	closer	to	the	public)	is	not	properly	utilised.	Thus,	the	importance	of	

the	role	of	the	public	in	decision-making	processes,	for	example	as	a	‘check’	mechanism,	is	

not	in	place.	There	are	also	cases	where	the	division	of	responsibilities	between	central	and	

local	governments	are	not	clear,	creating	confusion	at	the	implementation	level.112	

	

The	third	point	that	can	be	extracted	from	the	decentralisation	discussion,	and	which	will	be	

central	 to	 this	 thesis,	 is	 the	 role	 of	 central	 government.	 As	 discussed	 above,	 the	 central	

government	 plays	 a	 key	 role	 in	 the	 success	 of	 decentralisation.	 In	 the	 context	 of	 curbing	

corruption,	 for	 example,	 the	 central	 government’s	 role	 in	 monitoring	 and	 setting	 up	

safeguards	is	hugely	important,	particularly	where	local	oligarchs	have	a	strong	influence.113	

A	study	comparing	decentralisation	experiences	in	Asia,	Africa	and	Latin	America	shows	that	

local	elites	have	limited	interest	in	meeting	the	needs	of	marginalised	groups	in	their	areas,	

thus	central	government	direct	intervention	is	crucial	in	determining	the	success	of	national	

programs,	such	as	poverty	eradication.114	Another	important	role	of	the	central	government	

includes	 three	 aspects	 of	 governmental	 economic	 policy:	 macro	 stabilisation,	 income	

redistribution	and	resource	allocation.	The	first	two	would	be	better	handled	by	the	central	

																																																								
110

	Mokhsen	 (n	4)	40	 citing	RJ	May	and	AJ	Regan,	Political	Decentralization	 in	a	New	State:	 The	Experience	of	
Provincial	Government	in	Papua	New	Guinea	(Crawford	House	Publishing,	1997).	
111

	Rondinelli,	Nellis	and	Cheema	(n	9)	14-5.	
112

	 Diana	 Conyers,	 ‘Decentralization	 and	 Development:	 A	 Framework	 for	 Analysis’	 (1986)	 21(2)	 Community	
Development	94,	92-5.	For	Indonesian	case,	see	Turner	and	Podger	(n	15).	
113

	Pranab	Bardhan	and	Dilip	Mookherjee,	‘Decentralization,	Corruption	and	Government	Accountability’	in	Susan	

Rose-Ackerman	(ed),	International	Handbook	on	the	Economics	of	Corruption	(Edward	Edgar,	2006)	161,	185.	
114

	Crook	and	Sverrisson	(n	15).	This	seems	to	be	the	case	for	Indonesia	as	well.	See	Takeshi	Ito,	‘Historicizing	the	

Power	 of	 Civil	 Society:	 a	 Perspective	 from	Decentralization	 in	 Indonesia’	 (2011)	 38(2)	The	 Journal	 of	 Peasant	
Studies	413.	
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government,115	while	the	last	is	better	decentralised,	as	the	local	government	possess	better	

knowledge	of	local	conditions,	and	can	thus	ensure	effective	and	fair	allocation.116	In	terms	of	

natural	resources	management,	the	central	government	also	has	an	important	role,	including	

providing	 national	 environmental	 priorities	 and	 standards	 and	 ensuring	 local	 government	

compliance	with	national	laws	and	regulations,117	two	aspects	that	are	central	to	my	thesis.	

In	short,	it	is	believed	that	the	negative	results	of	decentralisation	can	be	reduced	if	central	

governments	retain	some	authority	over	local	governments.118	

	

Therefore,	decisions	on	authority	sharing	by	central	and	local	governments	should	consider	

the	 different	 capacities	 of	 each	 level	 of	 government.119	 Some	 authors	 argue	 that	

decentralisation	 requires	 an	 asymmetric	 approach,	 an	 approach	 where	 the	 level	 of	

decentralisation	is	adapted	to	the	situation	of	each	local	area.	Following	this	line	of	argument,	

decentralisation	 and	 centralisation	 is	 not	 an	 ‘either	 or’	 approach,	 but	 a	 combination	 that	

should	 be	 used	 strategically	 to	 produce	 desired	 outcomes.120	 Nonetheless,	 as	 it	 is	 also	 a	

political	decision,	and	almost	never	based	on	an	objective	assessment,	therefore	‘finding	a	

combination	of	central	control	and	local	autonomy	that	satisfies	regime	needs	and	popular	

demands	 is	 a	 persistent	 dilemma	 for	 government’.121	 Consequently,	 the	 issue	 of	 what	

authority	should	be	decentralised,	and	what	should	be	 retained	by	central	government,	 is	

often	one	of	the	most	debated	issues	of	any	decentralisation	program.	

	

III.	Main	Features	of	Decentralisation	in	Indonesia	
	

After	this	brief	discussion	of	the	theoretical	framework	of	decentralisation,	I	now	turn	to	the	

discussion	of	the	practice	of	decentralisation	in	Indonesia.	As	is	the	case	in	many	countries,	

																																																								
115

	Prud’homme	(n	19)	205;	Marijan	(n	26)	45	citing	Slater,	‘Territorial	Power	and	the	Peripheral	State:	the	Issue	of	

Decentralization’	(1989)	20(3)	Development	and	Change	1989.	
116

	Marijan	(n	25)	48	citing	Richard	Musgrave	and	Peggy	Musgrave,	Public	Finance	in	Theory	and	Practice	(McGraw	

Hill	Book	Co,	1989)	5.	
117

	Jesse	Ribot,	Democratic	Decentralization	of	Natural	Resources;	Institutionalizing	Popular	Participation	(World	

Resource	Institute,	2002)	16.	
118

	Marijan	(n	26)	48.		
119

	 Ibid	286.	See	also	discussion	on	the	subsidiarity	principle	as	a	guiding	principle	 in	decentralisation	 in	Wicky	

Meynen	 and	Martin	Doornbos,	 ‘Decentralising	 natural	 Resource	management:	 A	 Recipe	 for	 Sustainability	 and	

Equity?’	in	Jesse	Ribot	and	Anne	Larson	(eds),	Democratic	Decentralisation	through	a	Natural	Resource	Lens	(Taylor	
and	Francis,	2005)	235,	241-2.	
120

	See,	for	example,	Jesse	Ribot,	Waiting	for	Democracy:	The	Politic	of	Choice	in	Natural	Resource	Decentralization	
(World	Resources	Institute,	2004);	World	Bank,	Decentralization	and	Subnational	Regional	Economics	–	What,	Why	
and	Where	(World	Bank,	2006).	
121

	Mokhsen	(n	4)	293.	
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decentralisation	 in	 Indonesia	 has	 never	 been	 a	 linear	 development	 process,	 instead	 it	

fluctuates,	 and	 its	 swings	 are	usually	 triggered	by	particular	political,	 social	 and	economic	

events.	

	

The	 focus	 of	 my	 research	 is	 the	 period	 from	 the	 fall	 of	 Soeharto’s	 New	 Order	 and	 the	

beginning	 of	 the	 so-called	 ‘Reform’	 era	 in	 1998	 but,	 because	 history	 shapes	 existing	

institutions,	the	development	of	decentralisation	will	be	described	by	reference	to	broader	

Indonesian	history.	Focus	will	be	placed	on	the	main	features	of	the	legal	framework	in	the	

post-Soeharto	era,	while	historical	events	prior	to	it	will	be	only	generally	described	to	give	a	

general	sense	of	decentralisation	practices	in	contemporary	Indonesia.	

	

III.A	Before	the	New	Order	
	

This	 section	 discusses	 the	 period	 from	 colonial	 rule	 particularly	 by	 the	 Dutch,	 through	 to	

national	independence	in	1945	and	then	President	Soekarno’s	Old	Order	(1945–1966).	The	

purpose	 of	 revisiting	 this	 history	 is	 because	 each	 of	 the	 periods	 covered	 has	 made	 a	

contribution	to	existing	decentralisation	practices.	Scholars	frequently	refer	to	the	social	and	

political	situation	in	the	colonial	period	to	explain	phenomena	in	more	recent	times,	such	as	

that	of	elite	capture.122	The	discussion	of	Independence	and	the	Old	Order	period	illustrates	

how	decentralization,	also	known	in	Indonesia	as	‘wide	autonomy’,	is	a	goal	that	has	been	set	

since	 Indonesian	 independence	 but	 social	 and	 political	 problems	 have	 restrained	 its	

actualisation.123	

	

Indonesia	 under	 Dutch	 colonial	 rule	 consisted	 of	 different	 territorial	 authorities	 with	

traditional	 rulers	 holding	 sway	 in	most	 of	 them,	 albeit	 under	Dutch	oversight.	During	 this	

time,124	 legal	 pluralism	 applied,	 as	 European	 law	 only	 applied	 to	 European	 descent	while	

customary	law	bound	the	indigenous	people.125	To	maintain	effective	infiltration,	while	not	
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	See,	for	example,	Nordholt	and	Klinken	(n	22)	8-9;	Eindhoven	(n	23);	Hadiz	(n	23);	Aragon	(n	23);	Leo	Schmit,	

‘Decentralization	and	Legal	Reform	in	Indonesia:	The	Pendulum	Effect’	 in	Tim	Lindsey	(ed),	Indonesia:	Law	and	
Society	(The	Federation	Press,	2008)	146-7.	
123

	Mokhsen	(n	4)	292-3.	
124

	Indonesia	was	colonised	by	the	Dutch,	and	briefly	by	the	British	and	Japanese,	at	different	times	from	1603–

1945,	 but	 the	 Dutch	 were	 the	 dominant	 power	 from	 the	 18
th
	 Century.	 See	 Hendra	 Yusran	 Siry,	 Making	

Decentralized	Coastal	Zone	Management	Work	in	Indonesia:	Case	Studies	of	Kabupaten	Konawe	and	Kabupaten	
Pangkajene	dan	Kepulauan	(PhD	Thesis,	The	Australian	University,	2010)	27.	
125

	Henk	Schulte	Nordholt,	‘Decentralisation	in	Indonesia:	Less	State,	More	Democracy?’	in	John	Harriss,	Stokke	

Kristian	 and	Olle	 Tornquist	 (eds),	Politicising	 Democracy:	 The	 New	 Local	 Politics	 of	 Democratisation	 (Palgrave	
Macmillan,	2004)	34.	See	also	Siry	(n	124)	27.	
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investing	 major	 resources	 or	 effort	 to	 maintain	 full	 governmental	 presence	 in	 the	 land,	

European	 law	generally	worked	through	what	 is	known	as	an	 ‘indirect	mechanism’.126	This	

basically	meant	that	the	Dutch	supported	the	traditional	rulers	(by	the	means	of	economic	

and	military	 backing)	 and	made	 them	 dependent	 on	 Dutch	 support.	 This	 power	 relations	

model	made	it	possible	for	the	Dutch	to	use	traditional	rulers’	power	to	serve	Dutch	interests,	

in	two	primary	ways:	to	informally	assert	their	power	over	 indigenous	people;	and	to	curb	

nationalist	movements.127		

	

Against	this	background,	a	sort	of	self-government	concept	was	introduced	by	the	colonial	

government	in	1903	with	the	enactment	of	what	is	known	as	the	1903	Decentralisation	Law	

(Decentralisatie	Wet).128	In	1922,	the	colonial	government	strengthened	this	decentralisation	

model	under	the	‘Ethical	Policy’	concept	by	introducing	provinces	and	establishing	councils	at	

the	 district	 level.129	 These	 policies	 granted	 the	Governor	General	 power	 to	 establish	 local	

councils,	which	had	limited	delegated	autonomy	over	some	governmental	aspects.	Following	

the	indirect	model	in	ruling	the	country	local	aristocrats	in	Java,	for	example,	were	appointed	

to	take	up	and	exercise	this	new	administrative	power.130	These	local	aristocrats	were	chosen	

by	the	colonists	due	to	their	conservative	character	and	they	successfully	helped	the	Dutch	

exert	 their	power,	while	 limiting	 the	 rise	of	nationalist	movements	by	 resort	 to	 their	own	

traditional	 rules.131	 The	 nature	 of	 this	 governmental	 model	 made	 the	 differentiation	 of	

responsibility	 between	 European	 rulers	 and	 indigenous	 administrators	 unclear,	 creating	

tensions	that	were	exacerbated	by	a	communist	rebellion	in	the	mid	of	1920s	in	West	Java	

and	West	Sumatra.132	This	influenced	colonial	rule	to	swing	back	to	recentralisation	in	1931.133	

During	the	Indonesian	revolution	(discussed	further	below),	the	Dutch	again	tried	to	exploit	

the	indirect	mechanism	strategy	–	which	relied	on	traditional	rulers	on	the	one	hand	and	a	

																																																								
126

	This	term	‘indirect	mechanism’	is	also	used	to	describe	the	infiltration	model,	particularly	in	outer	Java.	See,	for	

example,	Moira	Moeliono,	Eva	Wollenberg	and	Godwin	Limberg,	‘Antara	Negara	dan	Masyarakat:	Desentralisasi	

di	 Indonesia’	 in	Moira	Moeliono,	Eva	Wollenberg	and	Godwin	Limberg	 (eds),	Desentralisasi	Tata	Kelola	Hutan:	
Politik,	Ekonomi,	dan	Perjuangan	Menguasai	Hutan	di	Kalimantan,	Indonesia	(CIFOR,	2009)	10;	George	McTurnan	

Kahin,	Nationalism	and	Revolution	in	Indonesia	(SEAP,	2003)	6.	
127

	See,	for	example,	Kahin	(n	126);	Nordholt	and	Klinken	(n	22)	9-10;	Carnegie	(n	87).	
128

	 The	 seeds	 for	 decentralisation	 were,	 however,	 apparent	 since	 1820,	 when	 the	 Dutch	 appointed	 local	

administrators	(Bupati)	who	have	given	a	degree	of	responsibility	in	areas	such	as	agriculture,	farming,	security,	

irrigation,	public	health,	road	maintenance,	taxes	and	law	enforcement:	Nordholt	and	Klinken	(n	22)	9.	
129

	Nordholt	and	Klinken	(n	22)	10.	
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	For	more	detail	about	how	the	government	of	 Indonesia	 (known	under	Dutch	rule	as	the	Netherlands	East	

Indies	or	NEI)	was	structured	and	managed	under	the	colonial	rule,	see	Siry	(n	124)	27-31.	
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	Nordholt	and	Klinken	(n	22)	10.	
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	Ibid.	
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	Ibid.	
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weakened	nationalist	movement	on	the	other	hand	–	by	introducing	a	federal	state	concept.	

Indonesian	nationalists	considered	this	a	Dutch	effort	to	create	‘puppet’	states	which,	under	

the	indirect	mechanism	approach,	might	once	again	bring	Indonesia	under	Dutch	control.134	

As	a	consequence,	Indonesia	as	a	state	in	federal	form	only	survived	for	several	months	from	

when	the	Dutch	transferred	sovereignty	in	late	1949	before	it	again	took	a	unitary	form.135	

The	member	states	quickly	voluntarily	reverted	to	a	unitary	state	model.	

	

In	 1945,	 when	 the	 preparations	 for	 independence	 were	 taking	 place,	 the	 presence	 of	

traditional	territories	was	a	key	factor	in	determining	the	state’s	form	–	whether	it	would	be	

a	unitary	or	a	federal	state.	136	Long	before	discussion	of	the	1945	Constitution	had	formally	

started,	one	of	 Indonesia’s	 founding	 fathers,	Mohammad	Hatta,137	argued	 that	due	 to	 the	

nature	of	territorial	divisions	in	Indonesia	a	federal	state	was	the	right	state	form	for	the	new	

Indonesia	 he	 imagined.138	 However,	 during	 the	 discussion	 that	 led	 to	 the	 drafting	 of	

Indonesia’s	first	Constitution	in	1945	what	was	recorded	in	the	minutes	of	meetings	of	the	

Investigating	 Body	 for	 Preparatory	 Work	 for	 Indonesian	 Independence	 (Badan	 Penyelidik	

Usaha	Persiapan	Kemerdekaan	Indonesia	-	BPUPKI)139	was	an	almost	unanimous	agreement	

over	the	choice	of	a	unitary	form	for	the	new	country.	

	

Muhammad	Yamin,	 one	of	 the	 leading	members	of	 the	 Investigating	Body,	 put	 forward	 a	

combination	of	ideological,	political	and	practical	reasons	to	promote	a	unitary	state.140	In	his	

																																																								
134

	See,	for	example,	Butt	and	Lindsey	(n	54)	3;	Gabriele	Ferrazzi,	‘Using	the	“F”	Word:	Federalism	in	Indonesia’s	

Decentralization	Discourse’	(2000)	30(2)	The	Journal	of	Federalism	63.	
135

	Indonesia	took	a	federal	form	from	27	December	1949	to	17	August	1950.	See	Butt	and	Lindsey	(n	54)	3.	
136

	Asshiddiqie	asserts	that	there	are	three	issues	that	should	be	clearly	differentiated:	state	form,	governmental	

form	and	governmental	system.	State	forms	include	unitary,	federation	and	confederation,	while	governmental	

forms	 include	monarchy	or	 republic,	 lastly	governmental	 systems	 include	parliamentarian,	presidential,	hybrid	

system	and	collegial:	Jimly	Asshiddiqie,	Konstitusi	dan	Konstitusionalisme	Indonesia	(Sinar	Grafika,	2011)	209-11.	
137

	Mohammad	Hatta	was	 one	 of	 the	 proclaimers	 of	 Indonesian	 independence	 along	with	 the	 first	 President,	

Soekarno,	and	he	became	the	first	Vice	President.	
138

	See,	for	example,	Asshiddiqie	(n	136)	33.	
139

	BPUPKI	was	an	 institution	 facilitated	by	 the	 Japanese	 to	prepare	 for	 Indonesian	 independence,	established	

towards	the	end	of	Japanese	occupation.	
140

	Muhammad	Yamin	was	a	member	of	the	Investigating	Body	during	the	first	drafting	of	the	Constitution	and	he	

made	these	points	during	its	second	session	on	11	July	1945.	See	Saafroedin	Bahar,	Nannie	Hudawati	Sinaga	and	

Ananda	Kusuma,	Risalah	Sidang	Badan	Penyelidik	Usaha-usaha	Persiapan	Kemerdekaan	Indonesia	(BPUPKI),	dan	
Panitia	Persiapan	Kemerdekaan	Indonesia	(PPKI),	28	Mei	1945	–	22	Augustus	1945	(Sekretariat	Negara	Republik	
Indonesia,	1992)	179-80,	184-8.	According	to	the	minutes	of	the	Investigating	Body	meeting,	it	is	not	clear	who	

first	brought	forward	the	option	of	a	unitary	state.	Yamin	was	recorded	(page	28)	as	mentioning	it	for	the	first	time	

at	the	first	session	of	the	Investigating	Body	Meeting	on	29	May	1945,	however,	Soepomo’s	speech	on	a	later	date	

(31	May	1945),	referred	to	Hatta’s	statement	on	unitary	states,	it	is	thus	likely	that	Hatta	had	professed	views	on	

this	issue	prior	to	Yamin	and	Sopeomo	(note:	until	1995,	the	first	59	pages	of	the	minutes	were	still	missing).	There	

was	 also	 some	 discussion	 surrounding	 this	 issue	 at	 pages	 122-3,	 which	 recorded	 another	 member	 of	 the	

Investigating	 Body,	 Sukiman,	 voicing	 his	 opinion	 that	 a	 unitary	 state	 is	 usually	 the	 last	 stage	 of	 a	 state’s	
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speech,	Yamin	argued	that	federalism	would	likely	be	at	the	root	of	any	break-up	of	the	new	

country,	particularly	given	his	observation	on	the	emergence	of	‘provincialism’.	This	would	be	

worsened,	 in	his	view,	by	the	unequal	distribution	of	 Indonesian	natural	resources,	and	so	

federalism	 would	 likely	 trigger	 an	 economic	 crisis.	 In	 terms	 of	 geo-political	 perspectives,	

Yamin	also	argued	that	Indonesia	would	be	stronger	as	a	unitary	rather	than	federal	state.	In	

addition,	he	said	that	regional	autonomy	is	not	exclusive	to	a	federal	state	and	could	also	be	

applied	in	a	unitary	state.141	On	a	practical	note,	Yamin	argued	that	the	capacity	of	civil	society	

at	that	time	was	not	adequate	to	support	the	establishment	of	more	than	one	government,	

which	 would	 be	 required	 if	 a	 federal	 form	 was	 chosen.	 Yamin	 further	 argued	 that	 the	

sentiment	of	civil	society,	 in	particular,	youth	(who	were	gathered	 in	numbers	outside	the	

building	where	the	discussions	were	taking	place),	leaned	toward	a	unitary	form	of	state	as	it	

reflects	the	united	effort	and	spirit	of	the	liberation	movement.	For	these	reasons,	it	can	be	

seen	 that	 ‘wide	autonomy’	 for	 the	 regions	within	a	unitary	state	was	Yamin’s	 response	 to	

federalism	as	a	concept.		

	

This	view	was	generally	accepted	by	the	members	of	the	Investigating	Body,142	largely	as	a	

result	 of	 Yamin’s	 eloquence.	 Below	 are	 some	 features	 of	 regional	 government	 that	 were	

accepted	during	the	discussions	leading	to	the	drafting	of	the	1945	Constitution:143	

	

1. The	type	of	state	is	a	unitary	state	(eenheidstaat),	thus	lower	[level]	states	(Negara	

Bawahan/onderstaat)	are	not	recognized.	

																																																								
development.	 His	 opinion	 was	 rejected	 by	 another	 member,	 Latuharhary,	 however	 Sukiman	 reasserted	 that	

Indonesia	should	take	a	unitary	form.	See	also	the	initial	speech	of	Soepomo	(page	41),	which	basically	argued,	in	

accordance	with	his	famous	principle	of	the	‘integralistic	state’,	that	the	State	should	always	pay	attention	to	the	

‘speciality’	of	each	region	and	group	in	society.	On	Soepomo’s	integralistic	state	concept	see	Mohammad	Mahfud,	

Demokrasi	dan	Konstitusi	di	Indonesia:	Studi	Banding	Tentang	Interaksi	Politik	dan	Kehidupan	Ketatanegaraaan	
(Liberti	1993),	38-40;	and	Bahar,	Sinaga	and	Kusuma,	this	note,	xx-xxi.	
141

	Hatta	had	made	an	earlier	statement	on	this	matter,	proposing	Germany	as	an	example	of	a	unitary	state	with	

decentralisation,	see	Bahar,	Sinaga	and	Kusuma	(n	140).	Bagir	Manan	argues	that	the	essence	of	the	autonomy	

principle,	according	to	the	1945	Constitution,	is	freedom	of	local	communities	to	have	initiative	to	regulate	and	

manage	 the	affairs	 in	 their	area,	and	not	 the	amount	or	extent	of	authority	given	by	 the	central	government:	

Manan	(n	9)	172.		
142

	This	can	be	seen	from	the	minutes	of	the	meeting,	which	show	that,	apart	from	Yamin	and	Soepomo,	who	

delivered	speeches	on	this	matter,	there	were	only	short	comments	from	other	members	of	the	BPUPKI,	including	

Dr	Amir	and	Ratulangi	in	one	of	the	sessions,	that	conveyed	their	support.	Other	than	that	there	was	no	counter-

argument.	See	Manan	(n	9)	154-5.	
143

	 See,	 for	 example,	 Bahar,	 Sinaga	 and	 Kusuma	 (n	 140)	 271-2,	 426-8;	Manan	 (n	 9)	 154-6;	 Syamsuddin	Haris,	

Desentralisasi	dan	Otonomi	Daerah	(Yayasan	Obor	Indonesia,	2005)	138;	Manan	(n	13)	3.	
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2. There	is	a	mandate	to	divide	Indonesia	into	small	(later	districts	and	municipals)	and	

large	regions	(later	provinces),	and	this	is	delegated	to	the	legislature	to	determine	

by	statute.	

3. The	basis	of	governmental	system	is	deliberation	(permusyawaratan)	and	thus	will	

consist	of	regional	representatives.	

4. The	 original	 rights	 of	 special	 regions	 (which	were	 previously	 kingdoms)	 and	 small	

regions	 which	 have	 strong	 traditional	 structures	 (for	 example,	 have	 specific	

customary	law	or	traditions	in	their	societies)	and	indigenous	communities	should	be	

respected.	

5. The	 domestic	 affairs	 of	 each	 region	 are	 basically	 given	 to	 the	 region,	 with	 some	

exceptions.	

6. No	 region	may	 issue	 a	 regional	 regulation	 in	 contradiction	 with	 central	 laws	 and	

regulations.	

	

The	final	result	of	this	discussion	was	included	in	Article	18	of	the	1945	Constitution,	which	

reads	as	follows:144	

	

The	division	of	the	territory	of	Indonesia	into	large	and	small	regions,	along	with	its	

type	and	administrative	arrangements,	shall	be	regulated	by	statute	in	consideration	

of,	and	with	due	regard	to,	the	principles	of	deliberation	in	the	government	system	

and	the	inherited	rights	of	the	Special	Regions.	

	

As	will	 elaborated	 below,	 this	 open-ended	 and	 ‘bare-bones’145	 provision	was	 used	 as	 the	

reference	in	determining	the	model	of	decentralisation	for	most	of	Indonesian’s	history	as	an	

independent	country.146	As	a	consequence,	as	discussed	below,	this	Article	has	allowed	the	

pendulum	of	centralisation	and	decentralisation	to	swing	in	either	direction,	depending	on	

the	political	needs	of	the	time.	There	are,	however,	two	reasons	why	the	Article	was	accepted	

without	too	much	debate.	The	first	is	the	common	understanding	between	the	Constitution’s	

formulators	that	wide	autonomy	was	the	guiding	principle	for	the	unitary	state	of	Indonesia.	

The	second	reason	 is	 that	 the	Constitution	was	designed	only	as	a	 temporary	constitution	

during	the	state	of	emergency	that	prevailed	at	the	end	of	the	Japanese	occupation	in	1945	
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	Article	18	of	1945	Constitution,	the	translation	is	adapted	from	Butt	and	Lindsey	(n	54)	158.	
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	This	word	is	used	by	Butt	and	Lindsey	to	emphasis	the	nature	of	the	1945	Constitution:	Butt	and	Lindsey	(n	54)	

158.	
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and	 the	 proclamation	 of	 independence	 in	 August	 that	 year.	 There	was	 thus	 no	 room	 for	

elaborate	discussion	as	the	Constitution	needed	to	be	finalised	in	a	short	period	of	time.147	As	

for	reliance	on	statutes	to	further	regulate	details	of	decentralisation	(an	approach	that	was	

followed	 in	relation	to	many	other	aspects	of	 the	Constitution),	Soepomo	argued	that	this	

would	 give	 the	 Constitution	 ‘flexibility’,	 which	 was	 considered	 necessary	 to	 ensure	 the	

Constitution	would	stay	up	to	date	and	abreast	of	changing	times.	148	Soepomo	argued	that	

‘revolution’	was	the	‘sentiment’	(suasana	kebatinan)	at	the	time	of	the	constitution	making	

and	it	could	change	in	the	future.	He	therefore	felt	that	crystalising	underlying	principles	into	

a	 rigid	 written	 law	 in	 the	 Constitution	 was	 a	 hindrance,	 given	 it	 would	 later	 need	 to	 be	

adjusted	to	new	developments	in	future	Indonesian	society.149	

	

Until	1949,	Indonesia	fought	the	Dutch	to	defend	the	independence	it	declared	on	17	August	

1945.	 With	 support	 from	 the	 international	 community,	 the	 Dutch	 formally	 handed	

sovereignty	to	a	federal	state	known	as	the	United	States	of	Indonesia	(Republik	Indonesia	

Serikat)	 on	 27	 December	 1949.150	 As	mentioned	 previously,	 popular	 anger	 at	 the	 federal	

model	–	seen	as	‘pushed’	by	the	former	colonial	rulers	–	meant	this	form	only	survived	for	

eight	 short	 months.	 On	 17	 August	 1950,	 the	 enactment	 of	 the	 new	 1950	 Provisional	

Constitution	meant	Indonesia	become	a	unitary	Republic	and	it	continues	to	be	one	today,	

despite	 a	 return	 in	 1959	 to	 the	 1945	 Constitution	 (which	 remains	 in	 place	 albeit	 in	 an	

amended	form).	

	

During	the	revolution,	Laws	were	enacted	to	implement	decentralisation.	The	first,	which	was	

actually	the	first	law	the	Republic	passed,	was	Law	No	1	of	1945	concerning	the	Position	of	

the	 National	 Regional	 Committees	 (Kedudukan	 Komite	 Nasional	 Daerah).151	 This	 Law	was	

enacted	in	an	emergency	situation152	and	was	later	replaced	by	Law	No	22	of	1948	on	Regional	
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	Ibid.	
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	Even	though	this	Law	dealt	with	the	National	Regional	Committees,	it	was	considered	the	first	law	to	regulate	
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representatives	at	the	local	level,	and	asserted	central	government	control	over	the	committees’	activities:	Manan	

(n	9)	123-5.	
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	 It	 is	 formally	 stated	 in	 the	Elucidation	of	 the	Law	that	 the	existence	of	 such	a	Law	 is	more	 important	 than	

achieving	 a	 perfect	 Law	 (‘Ketjepatan	 adanja	 peraturan	 harus	 lebih	 diutamakan	 daripada	 kesempurnaan	
peraturan’):	Elucidation	of	Law	No	1	of	1945.	
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Government.	In	1949,	the	state	form	changed	to	a	federal	state,	and	the	Republic	of	Indonesia	

consisted	 only	 of	 Java,	 Madura,	 Sumatra	 and	 Kalimantan.	 Under	 the	 new	 1949	 Federal	

Constitution,	 Law	 No	 22	 of	 1948	 was	 reintroduced	 (for	 Java,	 Madura,	 Sumatra	 and	

Kalimantan),	along	with	Law	No	44	of	1950	on	the	Regional	Government	of	East	Indonesia,	

which	applied	in	Sulawesi,	Maluku	and	Nusa	Tenggara	Timur.	This	Law	basically	mirrored	Law	

No	22	of	1948	but	applied	to	different	parts	of	Indonesia.153	

	

Both	 Laws	 reflected	 basic	 decentralisation	 policies:	 the	 principle	 of	 wide	 autonomy	 and	

emphasis	on	decentralisation	at	the	village	level.154	Despite	the	fact	that	both	had	the	same	

constitutional	basis,	the	two	statutes	had	very	different	approaches	to	decentralisation.	Law	

No	 1	 of	 1945,	 with	 its	 provisions	 that	 made	 the	 heads	 of	 local	 governments	 as	 central	

government	representatives,	tends	toward	centralisation.155	On	the	other	hand,	Law	No	22	

of	 1948	 and	 Law	 No	 44	 of	 1950	 prefer	 wide	 autonomy.156	 Despite	 this,	 the	 differences	

between	the	statutes	did	not	amount	to	major	differences	in	practice,	as	they	both	leaned	

towards	centralisation	in	reality.157	One	of	the	reasons	was	the	high	financial	dependence	of	

local	governments	on	the	central	government	at	this	time.158	

	

In	 the	 period	 from	 1950	 to	 1959	 under	 the	 Provisional	 (unitary	 and	 parliamentary)	

Constitution	 of	 1950,	 a	 much	 stronger	 decentralization	 law,	 Law	 No	 1	 of	 1957	 on	

Decentralization	 of	 Provincial	 and	 Regional	 Government,	 was	 enacted.159	 	 This	 Law	 is	

considered	by	many	to	be	the	first	national	law	to	provide	an	opportunity	for	real	autonomy,	

mainly	 because	 it	 provided	 that	 the	 head	 of	 the	 local	 government	 should	 be	 elected	 by	

legislature	and	no	longer	be	an	appointed	administrator.160	This	Law	was	a	response	to	much	

dissatisfaction	in	the	previous	laws	and	strengthened	sensitivity	toward	regionalism.	Feith	has	

argued	that	the	parliamentary	system	introduced	by	the	1950	Constitution,	which	required	

politicisation	and	mobilisation	of	the	masses	to	win	elections,	was	the	reason	for	intensified	

public	 sensitivity	 toward	 ethnicity	 and	 regionalism	 in	 rural	 Indonesia	 at	 that	 time.161	
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Nonetheless,	emergencies	created	by	separatist	movements	in	Sumatra	and	Sulawesi	in	1958	

meant	this	Law	could	not	be	implemented,	as	the	practical	political	need	at	the	time	was	for	

more	stringent	control	of	regional	governments.162	

	

In	 1959,	 President	 Soekarno	 issued	 a	 unilateral	 Decree	 to	 return	 Indonesia	 to	 1945	

Constitution.163	 This	ushered	 in	 the	 so-called	 ‘Guided	Democracy’	 era	 and	a	 “personalised	

legal	system”	under	the	label	of	‘revolutionary	law’.164	The	President	also	issued	Presidential	

Decree	No	6	of	1959,	which	effectively	replaced	Law	No	1	of	1957	with	a	heavily	centralistic	

approach	that	was	seen	as	justified	by	national	security	needs.	Under	this	Decree,	the	central	

level	government	again	directly	appointed	the	heads	of	local	governments.165	Toward	the	very	

end	of	this	period,	Law	No	18	of	1965	on	Regional	Government	was	enacted.	This	statute	was	

intended	to	unify	all	 the	previous	Laws	on	 local	government166	and,	mirroring	the	spirit	of	

Decree	No	6,	it	was	centralistic	in	essence.	This	Law	had	only	a	short	life	and	effectively	came	

to	 end	 with	 the	 collapse	 of	 Soekarno’s	 rule	 in	 1966	 due	 to	 the	 chaos	 caused	 by	 a	 coup	

involving	 a	 leftist	 group	 of	 soldiers	 linked	 to	 the	 Partai	 Komunis	 Indonesia	 (Indonesian	

Communist	Party)	and	a	counter-coup	led	by	General	Soeharto.167	This	era	is	remembered	as	

the	one	of	the	darkest	in	Indonesian	history,	as	it	is	believed	that	the	chaos	that	ensued	led	

to	the	murder	of	almost	half	a	million	Indonesians.168	It	resulted	in	the	transfer	of	power	from	

Soekarno	to	Soeharto	in	1966,	confirmed	in	1968.169	

	

In	any	case,	the	events	since	1945	show	how	significant	the	issue	of	decentralisation	has	been	

to	 Indonesian	 governments.	 In	 fact,	 Mokhsen	 stated	 that	 16	 Cabinets	 under	 President	

Soekarno	put	 this	 issue	as	a	 core	agenda	 in	 their	platforms.170	Unfortunately,	 the	political	

situation	at	the	time	seems	to	have	been	the	main	hurdle	to	actually	implementing	any	of	the	

policies	they	developed	in	this	regard.	
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III.B.	New	Order	(1966	–	1998)	
	

The	 start	 of	 Soeharto’s	 rule	 in	 1966	 was	 marked	 by	 a	 renewed	 political	 commitment	 to	

decentralisation.	 This	 was	 clear	 from	 the	 enactment	 of	 the	 People’s	 Consultative	

Temporary/Provisional	 Assembly	 Decision	 No	 XXI/MPRS/1966	 on	 the	 Granting	 of	 Wide	

Autonomy	 to	 Regional	 Government	 (Pemberian	 Otonomi	 Seluas-luasnya	 Kepada	 Daerah).	

This	was,	however,	a	short-term	commitment,	and	the	policy	completely	changed	direction	

with	 the	enactment	of	 People’s	 Consultative	Assembly	Decision	Number	 IV/MPR/1973	on	

Broad	Outlines	of	State	Policy	(Garis-garis	Besar	Haluan	Negara),	which	rejected	the	previous	

Decision	No	XXI/MPRS/1966	in	its	entirety.171	

	

In	practice,	the	32	years	of	Soeharto’s	New	Order	(1966	–	1998)	is	known	for	the	absence	of	

decentralisation.	Mokhsen	elaborates	 this	 argument	 in	her	 thesis,	 arguing	 that	 despite	 its	

rhetoric,	the	only	Law	that	governed	local	government	during	this	time,	Law	No	5	of	1974	on	

Local	 Government,	 was	 designed	 to	 ensure	 smooth	 central	 government	 control	 of	 local	

government.172	The	Law	No	5	of	1974,	she	argues,	was	a	‘mask’	that	appeared	on	its	surface	

to	fulfil	the	promise	of	decentralisation	made	early	in	the	New	Order,	while	its	real	intention	

was	 to	establish	political	 stability	and	economic	development	as	a	 response	to	 the	bloody	

political	 events	 of	 1965	 by	 ensuring	 strong	 central	 government	 control	 over	 the	 whole	

country.173	

	

Mokhsen	elaborates	some	of	the	features	of	the	1974	Law,	as	well	as	the	legal	and	political	

situation	at	that	time	that	was	developed	by	Soeharto	to	ensure	the	centralistic	approach	was	

firmly	in	place.174	First,	the	scope	of	decentralisation	was	very	limited,	as	the	Law	prescribed	

that	it	would	be	further	regulated	in	implementing	regulations.	Unfortunately,	most	of	these	

regulations	were	never	be	enacted,	not	even	a	regulation	clarifying	the	actual	authority	of	

local	 governments.	 The	 absence	 of	 these	 regulations	 significantly	 limited	 the	 actual	

decentralisation	of	the	authorities	prescribed	by	the	1974	Law.175	In	addition,	while	the	Law	

does	theoretically	‘decentralise’	functions	to	local	governments,	final	decisions,	along	with	all	

authority,	policies	and	resources,	still	lay	with	the	central	government.	Another	problem	was	
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that	 the	 governmental	 structure	was	 designed	 to	 ensure	 effective	 control	 of	 all	 levels	 of	

government.	For	example,	the	regional	head	was	appointed	by	the	central	government,	and	

the	village	head,	although	directly	elected,	was	accountable	to	the	district	head,	and	so	too	

were	all	civil	servants.	Civil	servants	under	Soeharto	had	a	very	important	role	in	supporting	

the	regime	and	its	centralistic	approach.176	Lastly,	the	Law	required	most	public	services	to	be	

performed	by	district	level	administrators,	but,	it	did	not	clarify	how	the	district	authorities	

would	finance	these	new	responsibilities.	

	

This	 absence	 of	 real	 decentralisation	 during	 the	 New	 Order	 period	 was	 also	 strongly	

influenced	by	very	limited	political	pressure	for	more	‘genuine’	decentralisation.	This	was	the	

result	of	several	central	government	policies	at	the	time,	particularly	those	restricting	political	

parties,	 media	 freedom	 and	 freedom	 of	 association	 in	 general,	 in	 combination	 with	

ideological	 doctrine	 that	 decentralisation	 was	 dangerous	 to	 national	 integration	 and	 had	

failed	 when	 attempted	 under	 Soekarno.177	 In	 addition,	 the	 New	 Order	 relied	 on	 the	

established	colonial	strategy	of	appointing	local	leaders	who	held	conservative	views	and	thus	

helped	curb	local	demands	for	decentralisation.	The	loyalty	of	the	local	elites	was	maintained	

by	 the	 flow	 of	 funds	 through	 a	 variety	 of	 questionable	 programs	 that	 chiefly	 existed	 for	

patronage	and	were	legitimised	by	Presidential	Instructions.178	

	

III.C.	Reform	Era	(1999	–	now)	
	

The	 fall	 of	 Soeharto	 in	 1998	 led	 to	what	 is	 known	 as	 the	 Reform	 Era	 (Era	 Reformasi).	 In	

response	 to	 long	 grievances	 about	 excessive	 centralisation	 and	 inequitable	 development,	

serious	calls	 for	decentralisation	began	 from	the	very	start	of	 this	era	 in	1998.179	This	was	

quickly	 secured	 through	 issuance	 of	 the	 People’s	 Consultative	 Assembly	 Decision	 No	

XV/MPR/1998	 on	 the	 Implementation	 of	 Local	 Autonomy,	 Management,	 Allocation	 and	

Utilization	of	National	Resources	and	the	Regional	Fiscal	Balance	Between	Central	and	Local	

Governments	 in	the	Unitary	Republic	of	 Indonesia.	This	was	followed	by	the	enactment	of	
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Law	No	22	of	1999	on	Regional	Government,	which	was	then	replaced	by	Law	No	32	of	2004	

and,	most	recently,	by	Law	No	23	of	2014	on	Local	Government.		

	

To	enable	a	closer	look	at	decentralisation	in	this	era,	this	section	will	be	divided	into	three	

sections;	1999	–	2004;	2004	–	2014;	and,	finally,	2014	and	after.	

	

1999	-	2004	
	

The	enactment	of	Law	No	22	of	1999	on	Regional	Government	and	Law	No	25	of	1999	on	

Fiscal	Balance	between	Central	and	Regional	Governments	were	praised	for	the	bold	choices	

they	represented	to	completely	change	Indonesian	policy	on	decentralisation.	Deliberation	

of	 the	 two	 Laws	 was,	 however,	 hotly	 criticised	 for	 a	 lack	 of	 public	 participation	 and	

discussion.180	The	two	statutes	prescribed	the	devolution	of	governmental	authority	to	local	

governments,	with	an	emphasis	on	the	district/city	level	(Kabupaten/Kota),	largely	bypassing	

the	provincial	level	governments.	Only	five	residual	powers	were	exclusively	retained	by	the	

central	government	being:	foreign	policy,	monetary	and	fiscal	policy,	justice,	religious	affairs	

and	 defence;	 other	 power	 were	 shared.	 This	 is	 the	 sort	 of	 arrangement	 that	 is	 a	 more	

common	feature	of	a	federal	country.181	

	

Enactment	 of	 these	 Laws,	 however,	 still	 did	 not	 satisfy	 the	 pro-local	 autonomy	 groups.182	

Politics	at	that	time	was	over-shadowed	by	many	social	conflicts,183	which	led	to	a	common	

belief	that	genuine	decentralisation	was	the	way	out.	This	political	commitment	was	sealed	

by	the	second	Constitutional	amendment.	During	discussion	of	this	amendment,	there	were	

three	aspects	of	the	Constitution	that	it	had	been	generally	agreed	would	not	be	touched:	the	

Preamble	 to	 the	 Constitution,	 which	 contained	 the	 state	 ideology,	 Pancasila	 (the	 five	

principles);	 the	 unitary	 form	 of	 the	 state;	 and	 the	 presidential	 governmental	 system.184	

Despite	this	agreement,	one	of	the	most	heated	discussions	during	the	sessions	was	about	
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the	form	of	state	and	whether	to	keep	it	as	a	unitary	state	or	to	change	it	back	into	a	federal	

one.	This	shows	how	politically	important	the	issue	of	the	division	or	sharing	of	governmental	

power	between	different	levels	of	government	was	at	the	time.	

	

In	the	end,	the	political	commitment	to	wide	decentralisation	is	obvious	in	the	amendment	

of	 Article	 18	 concerning	 regional	 government.	 The	 original	 Article	 18	 of	 the	 Constitution	

consisted	of	one	article,	which	gave	only	very	general	directions	on	relations	between	the	

central	and	regional	governments.	The	second	amendment	expanded	this	into	three	articles,	

with	more	prescriptive	directions	for	further	legal	development.	

	

	

Table	2.A	

Comparison	of	Constitutional	Prescriptions	related	to	Regional	Government		

Before	and	After	Amendment	

Constitution	1945	

(Before	Amendment)185	

Constitution	1945	

(After	Amendment)186	

CHAPTER	VI	

REGIONAL	

ADMINISTRATION	

	

Article	18	

	

The	division	of	the	territory	

of	Indonesia	into	large	and	

small	regions,	along	with	its	

type	and	administrative	

arrangement,	shall	be	

regulated	by	statute	in	

consideration	of,	and	with	

due	regard	to,	the	

principles	of	deliberation	in	

the	government	system	

CHAPTER	VI	

REGIONAL	ADMINISTRATION	

	

	

Article	18	

	

(1)	The	Unitary	State	of	the	Republic	of	Indonesia	shall	be	divided	

into	provinces	and	the	provinces	shall	be	divided	into	districts	and	

municipalities,	where	each	province,	district,	and	municipality	shall	

have	a	regional	administration,	stipulated	by	virtue	of	law.	**)	

	

(2)	Provincial,	district,	and	municipal	administrations	shall	arrange	

and	manage	their	administrative	affairs	on	their	own	according	to	

the	principles	of	autonomy	and	assistance	tasks.	**)	

(3)	Provincial,	district,	and	municipal	administrations	shall	have	

Regional	House	of	People’s	Representative	where	the	members	are	

elected	through	a	general	election.	**)	

																																																								
185

	Article	18	of	1945	Constitution.	The	translation	is	adapted	from	Butt	and	Lindsey	(n	54)	158.	
186

Authorised	 translation	 by	 the	 Ministry	 of	 Justice,	 accessible	 at	

<http://peraturan.go.id/inc/view/11e44c4f8dcff8b0963b313232323039.html>.	
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Constitution	1945	

(Before	Amendment)185	

Constitution	1945	

(After	Amendment)186	

and	the	inherited	rights	of	

the	Special	Regions.	

	

(4)	Governors,	District	Heads,	and	Mayors	as	the	heads	of	

provincial,	district,	and	municipal	administrations	shall	be	elected	

democratically.	**)		

(5)	Regional	administration	shall	implement	the	autonomy	as	

widespread	as	possible,	except	the	administrative	affairs	stipulated	

as	the	affairs	of	the	Central	Government	by	law.	**)		

(6)	Regional	administration	shall	be	entitled	to	determine	regional	

regulations	and	other	regulations	to	implement	the	autonomy	and	

assistance	tasks.	**)		

(7)	Composition	and	procedure	for	holding	regional	administration	

shall	be	stipulated	by	virtue	of	law.	**)	

	

Article	18A		

	

(1)	Authority	relationship	between	the	central	government	and	

provincial,	district,	and	municipal	administrations,	or	between	the	

provincial	administration	and	district	and	municipal	administrations	

shall	be	stipulated	by	virtue	of	law	by	taking	into	account	the	

regional	specificity	and	variety.	**)	

(2)	Financial	relationship,	general	services,	utilization	of	natural	

resources	and	other	resources	between	the	central	government	and	

regional	administrations	shall	be	stipulated	and	implemented	justly	

and	harmoniously	based	on	the	law.	**)		

	

Article	18B		

	

(1)	The	state	shall	acknowledge	and	respect	the	regional	

administrative	units	which	are	special	in	nature	as	stipulated	by	law.	

**)		

(2)	The	state	shall	acknowledge	and	respect	the	traditional	law	

community	units	and	the	traditional	rights	thereof	as	long	as	they	

still	survive	and	comply	with	the	community	development	and	the	

principles	of	the	Unitary	State	of	the	Republic	of	Indonesia,	as	

stipulated	by	virtue	of	law.	**)	
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Constitution	1945	

(Before	Amendment)185	

Constitution	1945	

(After	Amendment)186	

	

**)	2000	Amendment		

	

To	ensure	decentralisation	would	 take	place,	 the	People’s	Consultative	Assembly	 took	 the	

further	step	of	issuing	the	People’s	Consultative	Assembly	Decision	No	IV/MPR/2000	on	the	

Implementation	of	 Local	 Autonomy	 (Penyelenggaraan	Otonomi	Daerah),	which	prescribes	

specific	programmatic	actions.	In	response	to	the	political	situation	at	the	time,	the	substance	

of	the	decision	was	more	prescriptive	than	just	a	recommendation,	as	was	more	common	in	

People’s	Consultative	Assembly	Decisions.	Some	of	the	key	provisions	of	the	decision	are:	

	

1. An	instruction	to	ensure	the	application	or	actualisation	of	autonomy	principles,	even	if	

the	technical	regulations	requested	by	Law	No	22	and	25	of	1999	were	not	in	place,	by	

giving	 permission	 for	 local	 governments	 to	 issue	 local	 government	 regulations	 when	

deemed	necessary.	

2. An	 instruction	 to	 the	 government	 and	 the	DPR	 (Dewan	Perwakilan	Rakyat	 -	House	of	

Representative)	 to	 start	 a	major	 revision	 of	 the	 Law	No	 25	 of	 1999	 on	 Fiscal	 Balance	

between	Central	and	Regional	Governments.	

3. An	instruction	to	advance	the	timeline	for	implementation	of	the	Law	No	22	and	25	of	

1999	by	six	months	earlier	than	prescribed	in	the	Laws.187	

	

Despite	 its	 strong	 legal	 basis,	 actual	 decentralisation	 had	 already	 begun	 before	 the	 legal	

infrastructure	was	formally	in	place,	for	example,	in	the	area	of	use	of	forest	resources	where	

local	 governments	 started	 to	 issue	 local	 government	 regulations	 seeking	 to	 increase	 local	

revenues	 before	 Laws	 No	 22	 and	 25	 took	 effect.188	 As	 a	 result,	 the	 actualisation	 of	

decentralisation	was	not	very	orderly	and	a	range	of	other	factors	in	addition	to	the	written	

law	also	contributed	to	it.189	

																																																								
187

	The	statutes	prescribed	the	timeline	as	two	years,	but	the	People’s	Consultative	Assembly	Decision	Number	

made	 it	 about	 6	months	 earlier.	 See	 Recommendation	 Number	 2	 Point	 B	 of	 People’s	 Consultative	 Assembly	

Decision	Number	IV/MPR/2000	on	the	Implementation	of	Local	Autonomy.	
188

	Ida	Aju	Pradnja	Resosudarmo,	‘Closer	to	People	and	Trees:	Will	Decentralization	Work	for	the	People	and	the	

Forest	in	Indonesia’	(2004)	16	(1)	European	Journal	of	Development	Research	110,	120-1.	
189

	 Ibid	 110-32.	 For	 discussion	 of	 how	 the	 legal	 framework	 influenced	 the	 disorderly	 change	 resulting	 from	

decentralisation	(in	the	social-political	context),	see,	John	McCarthy,	‘Changing	to	Gray:	Decentralization	and	the	

Emergence	 of	 Volatile	 Socio-Legal	 Configurations	 in	 Central	 Kalimantan,	 Indonesia’	 (2004)	 32(7)	 World	
Development	1199,	1199-223;	Turner	and	Podger	(n	15)	20.	On	the	other	hand,	Hadiz	argues	that	the	absence	of	
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2004	–	2014	
	

In	 2004,	 Laws	 No	 22	 and	 25	 of	 1999	 were	 finally	 amended.	 The	 formal	 basis	 for	 this	

amendment	was,	as	mentioned	earlier,	People’s	Consultative	Assembly	Decision	Number	No	

IV/MPR/2000.	 Substantively,	 there	 were	 many	 studies	 arguing	 that	 the	 amendment	 was	

needed,	as	there	were	many	aspects	of	the	Laws	that	were	not	harmonised	and	this	caused	

confusion	in	implementation.190	Some	suspected,	however,	that	the	amendment	was	actually	

a	 way	 to	 undo	 decentralisation	 power	 by	 increasing	 central	 government	 influence	 –	 an	

attempt	to	claw	back	power	given	to	the	districts	and	put	it	in	the	hands	of	the	provinces.191		

There	are,	of	course,	 far	 fewer	provinces	 than	districts,	and	the	central	government	could	

more	easily	identify	deviation	from	national	policies	if	that	happened	at	the	provincial	level.	

	

There	 are	 two	main	 aspects	 of	 this	 amendment.	 The	 first	 relates	 to	 the	 governance	 and	

democracy	at	the	local	level	and	the	second	relates	to	instigating	stronger	central	government	

authority	over	local	governments.	Regarding	the	first	aspect,	the	new	2004	Law	introduced	

direct	election	of	regional	heads,	previously	a	prerogative	right	of	the	local	legislature,	and	

strengthened	 the	 local	 legislature	 by	 introducing	 authority	 to	 establish	 investigation	

committees.	As	to	the	second	aspect,	the	amendment	gave	provincial	government	the	power	

to	conduct	supervision	of	district	governments	and	also	introduced	new	administrative	and	

fiscal	instruments	toward	this	end	that	had	been	absent	from	the	1999	Laws.	

	

These	 amendments	 were	 met	 with	 mixed	 responses.	 On	 one	 hand,	 the	 direct	 elections	

increased	the	expectation	of	a	better	quality	of	governance	and	democracy	at	the	local	level,	

including	by	reducing	‘money	politics’	practices	that	surrounded	the	previous	model,	by	which	

local	executives	were	selected	by	local	legislatures.192	On	the	other	hand,	there	were	concerns	

																																																								
a	clear	legal	framework	is	not	the	main	reason	for	problematic	decentralization:	Hadiz	(n	23)	716	argues	that	the	

main	 factor	 is	 the	 ‘victory	 of	 the	 predatory	 interest’	 from	 the	 Soeharto	 era	 that	 succeeded	 in	 ‘reinventing’	

themselves	and	‘hijacking’	the	decentralisation	for	their	benefit.		
190

	 See,	 for	 example,	 Gary	 Bell,	 ‘The	 New	 Indonesian	 Laws	 Relating	 to	 Regional	 Autonomy:	 Good	 Intentions,	

Confusing	Laws’	(2001)	2(1)	Asian-Pacific	Law	and	Policy	Journal	1,	21;	Turner	and	Podger	(n	15)	20.	
191

Hadi	 Soesastro	 and	 Raymond	 Atje,	 ‘Survey	 of	 Recent	 Developments’	 (2005)	 41(1)	 Bulletin	 of	 Indonesian	
Economic	Studies	5,	30.	
192

	See	Pratikno,	‘Political	Parties	in	Pilkada:	Some	Problems	for	Democratic	Consolidation’	in	Maribeth	Erb	and	

Priyambudi	 Sulistiyanto	 (eds),	Deepening	Democracy	 in	 Indonesia?:	Direct	 Elections	 for	 Local	 Leaders	 (Pilkada)	
(ISEAS,	2009)	56-7.	
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that	more	control	from	the	central	government	would	suppress	the	wide	autonomy	principle	

embedded	in	the	Constitution.193	

	

With	 respect	 to	 implementation,	 it	 would	 be	 fair	 to	 conclude	 that	 decentralisation’s	

performance	was	far	from	what	was	expected.	Many	historical	problems	continued	to	plague	

implementation	of	decentralisation	policies	during	this	period	and	may	even	have	been	made	

worse,	such	as	an	increase	of	controversies	surrounding	‘money	politics’	in	local	elections.194	

In	Hadiz’s	words,	decentralisation	in	Indonesia	enabled	‘new	patterns	of	highly	diffuse	and	

decentralized	corruption,	rule	by	predatory	local	officials,	the	rise	of	money	politics	and	the	

consolidation	of	political	gangsterism’.195	

	

This	is	particularly	obvious	in	the	natural	resource	management	context.	The	CIFOR	(Centre	

for	International	Forestry	Research)	study,	focusing	on	forestry	issues	for	example	shows	that	

decentralisation	 has	 had	 generally	 negative	 impacts	 on	 local	 communities’	 livelihoods,	

especially	adat	communities,	and	has	facilitated	illegal	logging	in	some	rich	forest	regions.196	

Decentralisation	 has	 also	 been	 associated	 with	 a	 rise	 in	 the	 number	 of	 conflicts	 in	 rural	

Indonesia.197		

	

	

	

																																																								
193

	See,	for	example,	Soesastro	and	Atje	(n	191)	30.	
194

	Pratikno	(n	192)	70.	This	study	argues	that	money	politics	in	local	elections	results	from	the	centralised	party	

system.	
195

	Hadiz	(n	23)	711.	See	also	on	local	elite	capture:	Aragon	(n	23);	Eindhoven	(n	23)	67.	
196

	Barr	et	al	 (n	28)	127.	For	discussion	on	Palm	Oil	after	decentralisation,	 see	 John	McCarthy	and	Zahari	Zen,	

‘Regulating	the	Oil	Palm	Boom:	Assessing	the	Effectiveness	of	Environmental	Governance	Approaches	to	Agro-

Industrial	Pollution	in	Indonesia’	(2010)	32(1)	Law	and	Policy	153;	Andi	Fachrizal,	Jogi	Sirait	and	Aji	Wihardandi,	

‘Fokus	Liputan:	Kelapa	Sawit,	Antara	Kepentingan	Politik	dan	Tata	Guna	Lahan’,	Mongabay.co.id		(online,	7	April	
2014)	 <http://www.mongabay.co.id/2014/04/08/fokus-liputan-kelapa-sawit-antara-kepentingan-politik-dan-

tata-guna-lahan-bagian-ii-selesai/>.	See	also	how	Pemda	have	now	been	one	of	the	parties	alleged	as	human	rights	

violators	in	cases	mostly	about	tenure	related	to	agriculture,	such	as	the	palm	oil	plantations	in	Sri	Lestari,	‘Pemda	

Banyak	 Diadukan’,	 BBC	 Indonesia	 (online,	 10	 December	 2010)	

<http://www.bbc.com/indonesia/berita_indonesia/2010/12/101210_hampemda.shtml>.	
197

	There	is	an	argument	that	conflict	could	be	positive	as	it	provides	room	for	marginalised	groups	to	participate	

in	decision-making	but,	to	be	positive,	many	other	requirements	should	present,	such	as	clear	tenure,	strong	legal	

frameworks	 and	 adequate	 state	 capacity	 to	 facilitate	 conflicts.	 As	 these	 are	mostly	 absent	 in	 the	 Indonesian	

context,	conflicts	are	still	negative	for	those	involved	in	them.	See,	for	example,	Yurdi	Yasmi,	John	Guernier	and	

Carol	 JP	 Colfer,	 ‘Positive	 and	 Negative	 Aspects	 of	 Forestry	 Conflict:	 Lessons	 from	 a	 Decentralized	 Forest	

Management	in	Indonesia’	(2009)	11(1)	International	Forestry	Review	98;	Cathrin	Bullinger	and	Michaela	Haug,	‘In	

and	Out	of	the	Forest:	Decentralisation	and	Recentralisation	of	Forest	Governance	in	East	kalimantan,	Indonesia’	

(2012)	5(2)	Austrian	Journal	of	South-East	Asia	Studies	243.	
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2014	and	after	
	

As	 a	 response	 to	 common	 concerns	 over	 the	 performance	 of	 decentralisation	 in	 the	 last	

fifteen	years,198	the	2004	Local	Government	Law	was	replaced	by	the	2014	Law,	which	clearly	

prescribes	a	much	stronger	role	for	the	central	government	in	decentralisation.	This	can	be	

seen	 from	 the	 grant	 of	more	 power	 to	 provincial-level	 governments	 and	 in	 strengthened	

mechanisms	for	monitoring.	In	the	area	of	natural	resource	management,	sectors	that	were	

recentralised	by	this	Law	include	forestry,	mining	and	fisheries.199	

	

The	 strengthened	 role	 of	 the	 central	 government	 in	 the	 2014	 Law	 can	 be	 seen	 from	 the	

structure	of	 the	Law	and	the	central	government’s	 responsibilities	 in	 important	aspects	of	

state	administration.	The	structure	of	 the	2014	Law	 is	different	 to	 the	 two	previous	Laws.	

Article	 5	 of	 the	 2014	 Law	 starts	with	 a	 clear	 statement	 that	 the	President	 is	 the	ultimate	

beneficiary	of	governmental	power	bestowed	by	the	1945	Constitution.	It	then	explains	that	

in	implementing	this	power,	the	President	is	assisted	by	ministers	and	local	governments.	By	

contrast,	the	2004	Law	started	with	a	provision	on	the	formation	of	local	governments.	Like	

the	 2004	 Law,	 the	 1999	 Law	 also	 began	 with	 a	 statement	 on	 the	 formation	 of	 local	

government,	which	was	followed	by	provisions	on	local	government	authority.	The	different	

structure	clearly	shows	how	politically	dissimilar	the	emphasis	on	decentralisation	in	the	first	

wave	was	to	the	second	wave	of	decentralisation	after	the	Reform	Era.	 In	1999	and	2004,	

importance	 was	 placed	 on	 ensuring	 devolution	 of	 power	 to	 the	 local	 government.	 This	

matched	the	ambitions	of	local	elites	to	secure	power	and	access	in	the	wake	of	the	collapse	

of	 Soeharto’s	 highly	 centralised	 rule.	 This	 was	 realised	 through	 formation	 of	 new	 local	

governments	that	soon	fell	under	the	control	of	local	elites.200	

																																																								
198

	Statement	of	the	previous	Director	General	of	Local	Autonomy	at	the	Ministry	of	Home	Affairs,	Djohermansyah	

Djohan	in	‘RUU	Pemda,	Bupati	dan	Wali	Kota	Diawasi	Ketat	oleh	GUbernur’,	Tribun	Nasional	(online,	17	September	

2014)	 <http://www.tribunnews.com/nasional/2014/09/17/ruu-pemda-bupati-dan-wali-kota-diawasi-ketat-oleh-

gubernur>;	 Lidya	 Salmah,	 ‘Pakar	 Otonomi	 Daerah	 Klaim	 UU	 No	 23	 Tahun	 2014	 untuk	 Perbaikan	 Kebijakan’,	

Cendananews.com	(online,	12	February	2016)	<http://www.cendananews.com/2016/02/pakar-otonomi-daerah-

klaim-uu-no-23.html>.	 See	 also	 his	 statement	 before	 the	 2014	 Law	 was	 enacted	 in	 ‘Revisi	 UU	 Pemda	 Agar	

Pemerintahan	 Daerah	 Lebih	 Efektif’,	 Official	 Website	 of	 the	 Ministry	 of	 Home	 Affairs	 (online,	 no	 date)	
<http://otda.kemendagri.go.id/index.php/edisi-1/126-revisi-uu-pemda-agar-pemerintahan-daerah-lebih-

efektif>;	Directorate	General	of	Regional	Autonomy	the	Ministry	of	Home	Affairs,	‘Special	Edition	Newsletter	of	

Directorate	General’,	Official	Website	of	the	Ministry	of	Home	Affairs	(online,	2015)		
<http://otda.kemendagri.go.id/images/file/Newsletter_2015/seputar_otda_edisi_khusus.pdf>.	
199

	Article	14	Law	No	23	of	2014	on	Local	Government.	
200

	Proliferation	of	local	governments	is	one	of	the	main	concerns	regarding	the	effects	of	decentralization.	As	at	

11	 July	 of	 2015,	 the	 Ministry	 of	 Home	 Affairs	 reported	 that	 Indonesia	 now	 has	 34	 Provinces	 and	 508	

Districts/Municipalities	with	201	proposals	for	new	regions.	65	per	cent	of	the	new	decentralised	areas	are	seen	

as	failing	to	develop.	A	senior	researcher	from	the	Centre	for	Strategic	and	International	Studies	(CSIS),	Kristiadi,	
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The	next	sign	of	departure	can	be	seen	from	the	stronger	role	of	the	central	government	in	

the	 2014	 Law	 compared	 to	 the	 previous	 two	 statutes.	 Some	 signs	 of	 this	 can	 be	 seen	 in	

provisions	in	the	Law	concerning	authority	of	local	governments	to:	develop	local	government	

regulations;	 define	 local	 government	 agencies;	 and	manage	natural	 resources	 and	 control	

over	the	performance	of	local	governments	in	general.	

	

In	relation	to	 local	government	regulation,	the	provisions	regarding	the	regulatory	process	

and	the	role	of	the	central	government	in	the	2014	Law	are	very	elaborate.	The	obligations	of	

local	 governments	 begin	 with	 distribution	 of	 local	 government	 regulation	 planning	 and	

drafting.	Failure	to	do	this	will	be	met	by	administrative	sanctions.201	The	next	obligation	is	to	

obtain	 approval	 from	 the	 central	 government,	 which	 comes	 in	 the	 form	 of	 a	 registration	

number	 without	 which	 the	 draft	 regulation	 cannot	 be	 enacted.202	 Specifically	 for	 spatial	

planning,	local	budgets,	tax	and	levies,	and	mid	to	long-term	development	plans	at	the	local	

level,	central	government	evaluation	is	required	before	local	government	regulations	can	be	

enacted.203		

	

Sanctions	 for	 failure	 to	 follow	 this	 procedure	 are	 severe	 and	 include	 financial	 sanctions	

imposed	either	on	the	local	government	in	general,	by	cutting	of	general	or	special	allocation	

funds	which	are	very	substantial	part	of	local	government	budgets,204	or	specifically	on	the	

																																																								
also	mentioned	in	the	article	that	proliferation	of	new	local	areas	is,	in	many	cases,	the	only	way	to	enable	rent-

seeking	 activities	 by	 local	 elites.	 Evidence	 that	 he	 offered	 included	 that	 the	mandatory	 studies	 that	must	 be	

developed	to	support	proposals	for	division	are	usually	just	copied	from	studies	conducted	by	previous	proposals	

in	 other	 regions,	 see	 ‘Kemendagri	 Perketat	 Pemekaran	 Daerah	 Baru’,	 Kompas.com	 (online,	 11	 July	 2015)	

<http://nasional.kompas.com/read/2015/07/11/16491141/Kemendagri.Perketat.Pemekaran.Daerah.Baru>.	 See	

also	discussion	on	high	average	of	spending	on	administration	by	new	districts	in	Indonesia	in	Fitra	Fitriani,	Bert	

Hofman	and	Kai	Kaiser,	‘Unity	in	Diversity?	The	Creation	of	New	Local	Governments	in	a	Decentralizing	Indonesia’	

(2005)	 41(1)	Bulletin	 of	 Indonesian	 Economic	 Studies	57;	 Bambang	 Sjahrir	 Suharnoko,	 Krisztina	 Kis-Katos,	 and	

Gunther	G	Schulze,	 ‘Administrative	Overspending	 in	 Indonesian	Districts:	The	Role	of	Local	Politics’	 (Discussion	

Paper	Series	University	of	Freiburg	No.	24,	2013).	
201

	Article	253-254	Law	No	23	of	2014	on	Local	Government.	
202

	Article	242	-243,	Article	267-271	Law	No	23	of	2014	on	Local	Government.	
203

	Article	244	Law	No	23	of	2014	on	Local	Government.	
204

	The	General	Allocation	Fund	(Dana	Alokasi	Umum)	is	a	block	grant	from	the	central	government	at	the	district	

level,	that	sometimes	accounts	for	80	per	cent	of	the	local	government	budget,	while	at	the	provincial	level	it	could	

reach	around	30	per	 cent	of	 the	provincial	budget.	 The	Special	Allocation	Fund	 (Dana	Alokasi	Khusus,	DAK)	 is	
another	fund	allocated	by	the	central	government	for	specific	purposes.	See	Oxford	Business	Group,	The	Report:	
Indonesia	2009	(Oxford	Business	Group,	2009)	26.	
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head	 of	 local	 government	 by	 not	 paying	 his	 or	 her	 ‘financial	 rights’205	 for	 up	 to	 three	

months.206		

	

After	approval	the	Law	gave	the	central	government	the	authority	to	cancel	an	enacted	local	

government	 regulation	 if	 it	 is	 considered	discriminatory,	 against	 higher	 laws,	 public	 order	

(kepentingan	umum)	or	decency	(kesusilaan).207	There	was	a	one-tier	administrative	appeal	

mechanism	 for	 the	 cancellation	 of	 decisions,	 which	 is	 to	 the	 President	 for	 provincial	

governments	and	to	the	Minister	for	municipal/district	governments.208	If	local	governments	

still	continue	to	apply	the	cancelled	regulation,	more	severe	sanctions	are	prescribed	in	the	

law.209	In	2017,		this	power	was	invalidated	by	the	Constitutional	Court	in	Decisions	137/PUU-

XIII/2015	and	56/PUU-XIV/2016.	Thus,	cancellation	of	 local	government	regulations	can	no	

longer	be	done	by	the	central	government	executive	but	now	can	only	be	conducted	through	

judicial	review.210	

	

A	 strong	 role	 for	 central	 government	 in	 shaping	 local	 government	 regulation	did	not	exist	

prior	to	the	2014	Local	Government	Law.	In	1999	for	example,	it	was	clear	that	authentication	

by	the	central	government	prior	to	enactment	of	local	regulations	was	not	expected.211	The	

power	of	cancellation	of	local	government	regulations	existed	both	in	the	1999	and	2004	Laws	

but	the	room	for	cancellation	was	more	limited	and	was	only	contemplated	where	there	was	

a	conflict	with	a	higher	law	or	public	order.212	The	cancellation	scheme	in	the	previous	two	

Laws	also	involved	judicial	review	by	the	Supreme	Court,213	while	the	2014	Law	provided	that	

decisions	of	the	Minister	or	President	on	this	matter	are	final	and	binding.214	

	

																																																								
205

	The	‘financial	rights’	of	heads	of	local	governments	include	salary	and	other	legally	mandated	salary	bonuses:	

Article	75	Law	No	23	of	2014	on	Local	Government.	
206

	Article	251	Law	No	23	of	2014	on	Local	Government.	
207

	Article	249-251	Law	No	23	of	2014	on	Local	Government.	
208

		Article	252	Law	No	23	of	2014	on	Local	Government.	
209

	Article	252	Law	No	23	of	2014	on	Local	Government.	
210

	See	Simon	Butt	and	Tim	Lindsey,	Indonesian	Law	(Oxford	University	Press,	2018)	69.	
211

	Point	Number	10	in	the	General	Elucidation	to	Law	No	22	of	1999	on	Local	Government.	
212

	Article	114(1)	Law	No	22	of	1999	on	Local	Government.	Article	145(2)	Law	No	32	of	2004	on	Local	Government.	

In	this	Law	the	decision	to	cancel	a	local	government	regulation	has	to	be	in	the	form	of	a	Presidential	Decree.	
213

	Article	114(4)	Law	No	22	of	1999	on	Local	Government.	Article	145(5)	and	(6)	Law	No	32	of	2004	on	Local	

Government.	
214

	General	Elucidation	Point	Number	8	Law	No	23	of	2014	on	Local	Government.	
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Further,	 a	 greater	 central	 government	 in	 the	 2014	 Law	 can	 be	 detected	 in	 the	 provisions	

concerning	perangkat	daerah	(local	government	agencies).215	In	1999,	the	role	of	the	central	

government	in	regulating	this	aspect	was	absent,	as	to	enhance	the	quality	of	local	autonomy	

it	was	considered	better	to	exclude	the	centre	from	intervention.216	In	2004,	a	deeper	role	for	

the	 central	 government	 emerged,	 as	 heads	 of	 local	 government	 were	 obliged	 to	 follow	

guidance	from	the	relevant	Government	Regulation,	while	still	holding	the	power	to	decide	

the	organisational	structure	(susunan	organisasi),	formation	and	qualification	for	structural	

positions	(formasi	dan	persyaratan	jabatan)	in	local	government	agencies.217	In	the	2014	Law,	

the	 role	 of	 the	 central	 government	 in	 this	 regard	 was	 escalated	 to	 include	 not	 only	

‘development’	 (pembinaan)	 but	 also	 ‘oversight’	 (pengendalian)	 for	 local	 government	

agencies.	 Now	 not	 only	 must	 local	 governments	 follow	 ‘guidance’	 from	 the	 central	

government,	but	they	also	need	to	get	the	approval	of	the	central	government	before	making	

regulations	in	this	area.218	

	

The	withdrawal	of	local	government	authority	in	the	area	of	natural	resources	management	

such	 as	 forestry	 and	 mining219	 also	 represented	 a	 major	 strengthening	 of	 the	 central	

government’s	 role.	 Finally,	 the	 2014	 Law	 increased	 the	 central	 government’s	 control	 in	

general.	The	central	government	is	now	obliged	by	law	to	develop	a	performance	index	for	

local	governments	that	can	be	used	as	the	basis	for	awards	or	sanctions,	including	fiscal	and	

non-fiscal	incentives.220	

	

Despite	the	differences	between	it	and	the	previous	two	Laws,	the	2014	Law	was	passed	with	

very	little	public	discussion.	This	could	be	a	reason	for	the	absence	of	strong	local	government	

protests	regarding	the	substance	of	 the	Law	before	 it	was	enacted.	This	can	be	seen	from	

later	statements	by	members	of	the	Indonesian	Local	Government	Association	to	the	effect	

that	 they	were	not	 involved	during	 the	deliberation	process	 that	 led	 to	 the	passing	of	 the	

Law.221	 As	 a	 result,	 on	 11	 November	 2015,	 they	 brought	 the	 Law	 for	 review	 by	 the	

Constitutional	 Court	 (Case	 No.	 137/PUU-XIII/2015	 concerning	 provisions	 related	 to	

																																																								
215

	Article	209	Law	No	23	of	2014	on	Local	Government	show	that	‘Perangkat	Daerah’	consist	of	the	Secretary	of	
the	Local	Government	or	Local	Legislature,	Local	Level	Agencies,	etc.	
216

	Point	Number	7	in	General	Elucidation	of	Law	No	22	of	1999	on	Local	Government.	
217

	Article	128	Law	No	32	of	2004	on	Local	Government.	
218

	Article	211-212	Law	No	23	of	2014	on	Local	Government.		
219

	Article	14	Law	No	23	of	2014	on	Local	Government.	
220

	Article	352	Law	No	23	of	2014	on	Local	Government.	
221

	 ‘Muncul	 Masalah	 di	 Daerah,	 APKASI	 Gugat	 UU	 Pemda	 ke	MK’	 KastaraNews.Com	 (online,	 3	 August	 2015)	
<http://kastaranews.com/munculkan-masalah-didaerah-apkasi-gugat-uu-pemda-ke-mk/>.	
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cancellation	of	local	government	regulations	by	the	central	government).	This	case	and	other	

cases	relevant	to	the	2014	Law	will	be	discussed	in	next	Chapter	to	show	how	judicial	scrutiny	

has	shaped	the	way	the	Law	has	rolled	back	decentralisation.222	

	

IV.	Conclusion	

	

There	are	three	main	conclusions	to	draw	from	this	chapter.	First,	decentralisation	is	intended	

to	bring	government	closer	to	the	public	but,	at	the	implementation	level,	many	countries’	

experiences	have	shown	that	it	is	not	a	panacea	for	social	and	political	issues.	The	success	of	

decentralisation	 depends	 on	many	 disparate	 factors.223	 This	 is	 also	 clear	 from	 Indonesia’s	

experience,	 which	 brings	 me	 to	 the	 second	 point.	 Implementation	 of	 decentralisation	 in	

Indonesia	has	not	yet	met	 its	constitutional	objectives,	namely	to	 improve	socio-economic	

conditions.	It	 is	clear	from	Indonesian	history	that	the	determining	factors	that	have	made	

decentralisation	problematic	are	a	combination	of	extra-legal	and	legal	aspects.	Therefore,	it	

is	necessary	for	this	study	to	place	its	legal	analysis	in	a	wider	social	and	political	context.		

	

The	 third	 point	 is	 that	 statutes	 have	 had	 a	 key	 role	 in	 determining	 the	 legal	 construct	 of	

decentralisation	in	Indonesia.	The	Constitutions,	particularly	the	1945	Constitution,	have	had	

little	real	influence	in	determining	the	direction	of	decentralisation.	One	explanation	for	this	

is	 that	 the	 brief	 and	 vague	 text	 of	 the	 1945	 Constitution	 leaves	 too	 much	 room	 for	

interpretation,	however,	one	might	also	argue	that	the	real	reason	is	the	fact	that	Indonesia	

is	a	unitary	state,	where	power	is	given	by	the	Constitution	to	the	central	government,	while	

in	a	federal	state	the	power	would	be	divided	between	different	level	of	governments	from	

the	outset.224	Therefore,	in	a	unitary	state	like	Indonesia,	in	the	context	of	decentralisation,	

distribution	of	power	 is	usually	determined	by	the	central	government	 in	conjunction	with	

the	national	legislature.225	In	the	next	chapter,	it	will	be	shown	how	this	distribution	of	power	

																																																								
222

	Case	No.	136/PUU-XIII/2015	on	11	November	2015	concerning	division	of	authority	between	central	and	local	

governments	and	Case	No.	137/PUU-XIII/2015	on	11	November	2015	concerning	provisions	related	to	cancellation	

of	 local	 government	 regulations	 by	 the	 central	 government.	 The	 last-mentioned	 case	 was	 brought	 by	 the	

Indonesian	Local	Government	Association.	
223

	Rondinelli,	Nellis	and	Cheema	(n	9)	51-75.	
224

	 See	 the	 discussion	 on	 this	 issue	 in	 Tri	 Widodo	 Utomo,	 ‘Balancing	 Decentralization	 and	 Deconcentration:	

Emerging	 Need	 for	 Asymmetric	 Decentralization	 in	 the	 Unitary	 States’	 (Discussion	 Paper	 No.	 34,	 2009).	 As	

discussed	above,	the	decision	to	decentralise	is	mostly	political,	so	there	is	sometimes	no	difference	in	the	degree	

of	decentralisation	between	federal	and	unitary	states,	as	in	the	case	of	Indonesian	decentralisation	under	the	

1999	Local	Government	Law,	which	mirrored	the	federal	governmental	model.	
225

	General	Elucidation	to	Law	No	23	of	2014	on	Local	Government	clearly	elaborates	this	principle.	
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has	 changed	 over	 time	 in	 the	 post-Soeharto	 era,	 and	 how	 the	 Constitutional	 Court	 has	

interpreted	these	different	laws.		
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CHAPTER	3	

THE	ROLE	OF	CENTRAL	GOVERNMENT	IN	THE	DECENTRALISATION	LEGAL	FRAMEWORK	

	

I. Background	
	

The	previous	chapter	discussed	decentralisation	as	a	concept	and	its	socio-legal	development	

since	 Indonesian	 independence.	 In	 that	 chapter,	 informed	 by	 previous	 research	 on	 the	

predatory	nature	of	local	governments	in	the	context	of	the	central	government’s	overarching	

constitutional	 and	 sovereign	 responsibilities,	 I	 argued	 for	 a	 more	 systematic	 role	 for	 the	

central	government	in	ensuring	local	government	compliance	with	national	law	and	policy.	

	

This	chapter	now	investigates	the	first	sub-question	of	my	research:	what	role	does	the	law	

prescribe	 for	 the	 central	 government	 in	 managing	 natural	 resources	 in	 a	 decentralised	

setting?	 	This	 leads	to	the	further	question	of	whether	the	 law	is	consistently	adequate	to	

enable	a	strategic	role	for	the	central	government.	

	

The	 findings	 in	 this	 chapter	are	 fundamental	 to	my	 research.	First	of	all,	 the	 findings	help	

establish	a	picture	of	 the	 legal	 interpretation	of	 the	concept	of	decentralisation	 in	natural	

resource	management	in	Indonesia.	Second,	they	will	also	help	explains	how	the	fragmented	

role	of	the	central	government	in	the	decentralisation	legal	framework	contributes	to	a	lack	

of	understanding	by	implementing	officials	from	the	sectoral	ministries	about	their	roles	in	

the	licensing	governance	of	palm	oil	in	the	current	decentralised	system.	

	

The	legal	framework	that	 is	evaluated	in	this	chapter	 is	made	up	of	Law	No	22	of	1999	on	

Local	Government	Law,	Law	No	32	of	2004	on	Local	Government	Law,	and	Law	No	23	of	2014	

Local	 Government	 Law	 and	 its	 relevant	 subordinate	 regulations.	 In	 addition,	 analysis	 of	

statutes	 will	 be	 accompanied	 by	 analysis	 of	 relevant	 Constitutional	 Court	 decisions.	 The	

purpose	 of	 incorporating	 Constitutional	 Court	 decisions	 is	 not	 only	 to	 explain	 the	

interpretation	 of	 the	 relevant	 provisions	 in	 the	 legislation	 but	 also	 to	 articulate	 the	

Constitutional	Court’s	interpretation	of	the	role	of	the	central	government.	

	

As	a	reminder,	the	roles	of	the	central	government	that	are	investigated	include	the	role	of	

developing	Norms,	Standards,	Procedures	and	Criteria	(NSPKs)	and	the	role	of	supervising	and	
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monitoring	 NSPK	 implementation.	 As	 for	 the	 relevant	 institution,	 the	 focus	 will	 be	 the	

Ministry	of	Agriculture	as	the	sectoral	ministry	with	authority	over	palm	oil	licensing.	

	

To	present	my	findings,	this	chapter	starts	with	a	chronological	discussion	of	the	development	

of	the	relevant	legal	framework:	the	1999	Local	Government	Law	(1999–2004),	the	2004	Local	

Government	 Law	 (2004–2014)	 and	 the	 2014	 Local	 Government	 Law	 (2014–onward).	

Investigation	of	these	three	Laws	shows	that,	in	general,	the	prescription	of	the	role	of	the	

central	government,	particularly	of	the	sectoral	ministries,	has	been	gradual	and	fragmented.	

Further,	 the	 role	 of	 developing	 NSPKs	 has	 been	 more	 established	 than	 the	 central	

government’s	monitoring	role.		

	

After	 discussing	 these	 laws,	 this	 chapter	 then	 discusses	 relevant	 Constitutional	 Court	

decisions.	 Analysis	 of	 relevant	 decisions	 over	 the	 last	 15	 years	 suggests	 that	 this	 court’s	

judgments	 have	 been	 inconsistent,	 particularly	 those	 regarding	 the	 division	 of	 authority	

between	 different	 levels	 of	 government.	 This	 demonstrates	 the	 court’s	 failure	 to	 provide	

consistent	 constitutional	 directions	 that	 might	 overcome	 the	 problems	 created	 by	 the	

fragmented	legal	framework.	To	complete	my	analysis	of	the	central	government’s	role	in	the	

decentralisation	 laws,	 this	 chapter	 discusses	 the	 understandings	 of	 the	 Law	 held	 by	

implementing	officials.	This	shows	a	further	disjunction	in	the	Laws	created	by	misperceptions	

of	the	implementing	officials	as	to	the	role	ascribed	to	them	by	the	Law.	

	

II.	Assessment	of	the	Written	Legal	Framework	
	

II.A.	1999	Local	Government	Law	(1999	–	2004)	
	

The	 1999	 Law	 is	 the	 product	 of	 regional	 dissatisfaction	 with	 centralised	 and	 Java-centric	

development	during	the	Soeharto	era.	It	was	drafted	in	response	to	this	sentiment	and	thus	

introduced	a	radical	change	that	was	intended	to	reverse	the	practices	that	developed	under	

the	Law	No	5	of	1974	on	Basic	Principles	on	Local	Government.1	As	Chapter	2	showed,	the	

amendment	took	place	during	a	period	of	political	turbulence	in	response	to	this	sentiment,	

and	 therefore,	 the	 Law	 shies	 away	 from	 introducing	 a	 systematic	 role	 for	 the	 central	

																																																								
1
	The	‘Considerations’	section	of	Law	No	22	of	1999	on	Local	Government	clearly	stated	that	Law	No	5	of	1974	on	

Basic	Principles	on	Local	Government	was	not	in	accordance	with	the	autonomy	principles	and	was	thus	in	need	

of	amendment.	
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government.	Some	experts	even	argue	that	the	1999	legal	structure	went	as	far	as	imitating	

a	federal	structure	to	show	political	commitment	to	fully	decentralise	power.2	

	

While	 formally	 not	 a	 federal	 system	 of	 government,	 the	 logic	 of	 the	 Law	 treated	 local	

governments	as	separate	entities	from	the	central	government.	In	Article	4(2),	the	Law	stated	

that	there	is	no	hierarchy	between	municipal	governments	and	provincial	governments.	On	

the	 other	 hand,	 the	 Law	 also	 clearly	 stated	 that	 provincial	 governments	 were	 the	

representatives	of	the	central	government	at	the	 local	 level.3	The	Law	also	stated	that	the	

role	of	the	provincial	government	is	necessary	to	‘maintain	harmonious	relationship	between	

local	 governments	with	 the	 central	 government	 in	 the	 context	 of	 the	 unitary	 state’.4	 The	

norms	 introduced	 in	Article	4(2)	 concealed,	 and	 thus	 confused,	 the	 structural	 relationship	

between	 the	 different	 levels	 of	 government,	making	 it	 difficult,	 if	 not	 impossible,	 for	 the	

higher-level	governments	to	assert	a	supervisory	role	over	lower	level	governments.	

	

Furthermore,	the	Law	prescribed	that	the	 local	government’s	main	task	was	to	 implement	

policies	 developed	 together	 by	 executive	 and	 legislative	 at	 the	 local	 level.5	 The	 Law	 then	

required	heads	of	 local	 government	 to	be	 responsible	 to	 Local	Houses	of	Representatives	

(Dewan	Perwakilan	Rakyat	Daerah	or	DPRD).	Following	this	logic,	the	law	authorised	DPRDs	

to	accept	or	reject	the	head	of	local	government’s	accountability	reports.	At	the	final	stage,	

the	Law	authorised	DPRDs,	based	on	their	assessment	of	the	accountability	reports,	to	send	

a	formal	request	to	the	President	to	remove	the	head	of	local	government	from	their	office.6	

Meanwhile,	in	relation	to	the	central	government,	the	1999	Law	only	required	heads	of	local	

government	 to	 submit	 reports	 on	 implementation	 of	 their	 authority	 to	 the	 central	

government	 through	 the	 Ministry	 of	 Home	 Affairs.7	 There	 was	 no	 sign	 of	 upward	

																																																								
2
	See	for	example,	Gabriele	Ferrazzi,	‘Using	the	"F"	Word:	Federalism	in	Indonesia's	Decentralization	Discourse’	

(2000)	30(2)	Publius	63-85;	Ade	Cahya,	‘Perubahan	Perundangan	Desentralisasi;	Apa	yang	berubah?	Bagaimana	

Dampaknya	 pada	 Upaya	 Penanggulangan	 Kemiskinan?	 Dan	 apa	 yang	 perlu	 dilakukan?’	 (2005)	 22	 CIFOR	

Governance	Brief	4.	However,	there	are	some	scholars	who	do	not	agree	with	this	view,	for	example,	Bagir	Manan	

who	distinguishes	it	from	a	federal	structure	on	the	grounds	that	the	legislative	authority	of	local	governments	is	

limited	to	administrative	aspects	of	governmental	affairs	and	does	not	include	its	constitutional	aspects.	Manan	

also	argued	that	Law	22/1999	still	had	centralistic	aspects,	such	as	the	requirement	for	the	presidential	validation	

of	heads	of	local	governments	after	they	won	elections,	see	Bagir	Manan,	Menyongsong	Fajar	Otonomi	Daerah	
(Pusat	Studi	Hukum	FH	UII,	2005)	105,	130-1.	
3
	Article	1	Letter	F	Law	No	22	of	1999	on	Local	Government.	

4
	General	Elucidation	Letter	G	Law	No	22	of	1999	on	Local	Government.	

5
	Article	44	Law	No	22	of	1999	on	Local	Government;	see	also	paragraph	2	of	the	General	Elucidation	Law	No	22	

of	1999	on	Local	Government.	
6
	Article	46(3)	Law	No	22	of	1999	on	Local	Government.		

7
	Article	44(2)	and	(3),	Article	45	Law	No	22	of	1999	on	Local	Government.	
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accountability	 of	 local	 governments	 to	 the	 central	 government.	 This	 shows	 the	 dominant	

position	of	the	DPRD	in	local	government	under	the	1999	legal	framework,	while	the	role	of	

the	President	as	the	representative	of	the	central	government	was	limited.	Consequently,	the	

central	government’s	role	to	develop	NSPK	and	oversee	local	governments	was	almost	non-

existent.		

	

In	terms	of	developing	NSPKs,	the	authority	of	the	central	government	was	almost	absent	and	

was	 only	 indirectly	 present	 for	 other	 governmental	 affairs.	 The	 Elucidation	 (explanatory	

memorandum)	 to	Article	8	of	 Law	1999	on	 the	devolution	of	power	 to	 local	governments	

stated	that:	

	

In	 implementing	 the	 authority	 of	 the	 central	 government	 that	 is	 granted	 and/or	

delegated	 to	 local	 governments,	 local	 governments	 hold	 the	 authority	 to	manage	

their	 own	 affairs,	 including	 from	 financing,	 licensing,	 planning,	 implementing,	 and	

evaluation,	 based	 on	 standards,	 norms,	 and	 policies	 of	 the	 central	 government	

(emphasis	added).	

	

The	provision	has	at	least	two	important	implications.	First,	the	way	it	was	drafted	conceals	

the	 central	 government’s	 authority	 to	 develop	 NSPKs,	 because	 the	 authority	 to	 develop	

NSPKs	is	mentioned	only	in	passing	while	the	emphasis	is	on	the	scope	of	local	governments’	

authority.	Therefore,	the	assignment	to	develop	NSPKs	was	not	an	authority	but	merely	a	task	

or	 consequence.	 Second,	 the	 fact	 that	 it	 only	 appears	 in	 the	 Elucidation	 of	 Article	 8	 is	

problematic.	Introducing	a	rule	in	the	Elucidation	that	is	absent	in	the	body	of	the	law	(i.e.	

there	is	no	mention	of	NSPKs	in	Article	8	itself)	has	legal	consequences.	Some	experts	argue	

that	the	Elucidation	should	not	be	considered	part	of	the	law	or,	if	it	is,	it	is	not	to	introduce	

a	new	norm	that	is	not	in	the	text	of	the	Law.8	In	practice,	however,	introducing	a	norm	in	an	

Elucidation	is	usually	a	tactic	to	shield	a	norm	from	discussion	in	the	parliament.	This	shows	

how	far	the	central	government	had	retreated	from	its	managerial	or	regulatory	role,	even	

for	a	relatively	basic	 task	such	as	providing	unified	national	guidance	on	 licensing.9	Having	

said	that,	this	reluctance	was	not	present	in	the	context	of	regulating	civil	servants	(Pegawai	

																																																								
8
	Maria	Farida	Indrati,	Ilmu	Perundang-undangan	2	Proses	dan	Teknik	Pembentukannya	(Kanisius,	2013)	145-7.	

9
	Some	scholars	are	of	the	view	that	developing	NSPKs	as	the	way	to	ensure	uniformity	should	be	categorised	as	

part	of	the	central	government’s	monitoring	role:	see	Bagir	Manan,	Hubungan	Antara	Pusat	dan	Daerah	Menurut	
UUD	1945	(Pustaka	Sinar	Harapan,	1994)	250.	
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Negeri	Sipil),	where	the	central	government’s	authority	to	develop	NSPKs	was	clearly	stated.10	

This	is	a	sign	that	when	the	central	government	considered	it	necessary	to	do	so	it	was	willing	

to	assert	its	authority.	

	

Unlike	the	power	to	develop	NSPKs,	which	was	hidden	in	the	Elucidation,	the	1999	Law	had	a	

dedicated	chapter	on	monitoring	and	supervision.	This	was	also	problematic,	however,	as	it	

tried	 to	 accommodate	 political	 demands	 for	 the	 extensive	 hand-over	 of	 power	 to	 local	

governments,	while	trying	to	maintain	order.	The	result	is	Article	112	which	read:	

	

(1) In	the	context	of	supervision,	the	central	government	shall	facilitate	implementation	

of	local	autonomy.	

(2) Guidelines	 on	 monitoring	 and	 supervision	 concerning	 implementation	 of	 local	

autonomy	shall	be	further	regulated	in	Local	Government	Regulations.	

	

It	is	clear	from	sub-paragraph	(1)	that	the	Law	refused	to	state	clearly	who	held	authority	for	

monitoring	and	supervision.	 Instead,	 in	 line	with	 the	political	atmosphere	at	 the	 time,	 the	

1999	 Law	 placed	 the	 central	 government’s	 role	 of	 monitoring	 and	 supervision	 within	 a	

narrative	of	 ‘supporting’	 local	governments.	With	 this	 logic,	 sub-paragraph	 (2)	handed	 the	

power	 to	 issue	 guidelines	 on	monitoring	 and	 supervision	 on	 local	 autonomy	 to	 the	 local	

governments	themselves.	This	indicated	that	the	power	of	monitoring	and	supervision	of	the	

implementation	of	the	decentralisation	belonged	to	 local	governments,11	while	the	central	

government’s	role	in	this	situation	was	only	to	support	local	governments	in	assuming	their	

new	duties.	A	 logical	consequence	of	this	was	that	 local	governments	had	full	authority	to	

decide	all	aspects	of	any	monitoring	and	supervision	mechanisms,	such	as	the	reasons	for	it,	

when	it	took	place,	and	the	procedure	for	carrying	it	out.	

	

While	 Article	 112	 implicitly	 placed	 the	 monitoring	 and	 supervision	 authority	 in	 local	

governments’	 hands,	 there	 seems	 to	 be	 an	 exception	 in	 regard	 to	 local	 government	

regulations	 because	 Article	 114	 authorised	 the	 central	 government	 to	 cancel	 local	

																																																								
10
	Article	75	Law	No	22	of	1999	on	Local	Government.	

11
	Paragraph	H	of	the	General	Elucidation	Law	No	22	of	1999	on	Local	Government	stated	that	 ‘the	autonomy	

covers	the	whole	aspects	of	authority	in	its	implementation	starting	from	planning,	implementation,	supervision,	

oversight,	and	evaluation’.	The	monitoring	power	was	given	to	DPRDs,	see	Point	10	in	the	General	Elucidation	Law	

No	22	of	1999	on	Local	Government.	Further	Article	18	(1)(f)	Law	No	22	of	1999	on	Local	Government	stated	that	

the	 scope	 of	 monitoring	 by	 DPRDs	 included	 implementation	 of	 local	 government	 regulations	 and	 laws	 and	

regulations	in	general.	
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government	regulations.	This	is	a	clear	indication	that	the	central	government	still	held	the	

chief	 regulatory	 power	 and	 therefore	 had	 the	 authority	 to	 monitor	 the	 legality	 of	 local	

government	 regulations.	 Article	 113	 stated	 that,	 in	 the	 context	 of	 supervision,	 local	

government	 regulations	 and	 head	 of	 local	 government	 decrees	 should	 be	 handed	 to	 the	

central	 government	 after	 their	 enactment.	 Article	 114,	 however,	 opened	 room	 for	 local	

governments	 to	 request	 the	Supreme	Court	 to	 review	the	cancellation	of	decisions	by	 the	

central	government.12	Bagir	Manan	has	argued	that	the	central	government’s	power	to	cancel	

local	government	regulations	and	policies	was	a	realisation	of	the	unitary	state	model,13	as	it	

ensured	local	governments	still	operated	within	the	ambit	of	central	government	power.		

	

There	are	 two	primary	problems	with	 the	way	 the	monitoring	and	supervision	power	was	

regulated	in	the	1999	Law.	First,	the	authority	of	local	governments	to	fully	regulate	how	their	

own	monitoring	and	evaluation	should	be	conducted	was	problematic.	Handing	this	authority	

to	 local	 governments	 could	 only	work	 if	 local	 governments	were	 voluntarily	willing	 to	 be	

monitored	and	supervised	by	the	central	government,	something	that	experience	shows	was	

then	 very	 unlikely.14	 As	 the	 political	 context	 at	 the	 time	was	 highly	 influenced	 by	mutual	

distrust	 and	 local	 governments	 are	 the	 object	 of	 this	 monitoring,	 there	 was	 very	 little	

incentive	 for	 them	 to	 invite	 the	 central	 government	 to	 monitor	 and	 evaluate	 their	

performance.	For	example,	local	governments	rejected	the	development	of	a	master	plan	for	

local	autonomy	implementation,	arguing	that	it	was	their	internal	authority	and	the	central	

government	should	not	be	involved	in	it.15	Against	this	background,	the	Law	should	have	been	

more	 prescriptive	 about	 the	 scope,	 timing	 and	 the	 mechanisms	 for	 monitoring	 and	

evaluation.	Further,	in	practice,	local	governments	tend	to	exercise	their	power	to	boost	local	

																																																								
12
	Article	114(4)	Law	No	22	of	1999	on	Local	Government.	By	comparison,	as	will	be	discussed	later,	the	2014	Local	

Government	 Law	 removed	 the	 judicial	 review	 opportunity,	 but	 the	 removal	 was	 then	 cancelled	 by	 the	

Constitutional	 Court’s	 decisions	 in	 cases	 No.	 137/PUU-XIII/2015	 and	 56/PUU-XIV/2016	 to	 the	 effect	 that	 the	

cancellation	power	is	given	exclusively	to	the	judicial	branch.	
13
	Bagir	Manan,	Menyongsong	Fajar	Otonomi	Daerah	(Pusat	Studi	Hukum	FH	UII,	2005)	153.	

14
	 For	 various	 reasons,	 local	 governments	 were	 keen	 to	 exercise	 their	 power	 but	 reluctant	 to	 follow	 central	

government	 guidance	 (see	 Ida	 Aju	 Pradnja	 Resosudarmo,	 Has	 Indonesia’s	 Decentralisation	 Lead	 to	 Forestry	
Governance?	 A	 Case	 Study	 of	 Bulungan	 and	 Kutai	 Barat,	 East	 Kalimantan	 (PhD	 Thesis,	 Australian	 National	
University,	 2007);	 John	McCarthy,	 ‘Sold	 Down	 the	 River;	 Renegotiating	 Public	 Power	 Over	 Nature	 in	 Central	

Kalimantan’	 in	Henk	Nordholt	and	Gerry	Klinken	(eds),	Renegotiating	Boundaries:	Local	Politics	 in	Post-Suharto	
Indonesia	 (KITLV,	 2007)	 151,	 161	 and	 165-6.	 As	 a	 result,	 to	 the	 best	 of	 my	 knowledge,	 there	 were	 no	 Local	

Government	Regulations	passed	to	allow	central	government	monitoring	and	oversight	mechanisms.	There	was,	

however,	Government	Regulation	No	20	of	2001	on	the	Guidelines	of	Monitoring	and	Oversight	was	issued	under	

the	1999	Law.	
15
	Oentarto,	I	Made	Suwandi	and	Dodi	Riyadmadji,	Menggagas	Format	Tonomi	Daerah	Masa	Depan	(Grafika	Mardi	

Yuana,	2004)	185-6.	
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income	 and	 were	 therefore	 willing	 to	 trump	 any	 obstacle	 to	 this,	 including	 central	

government	regulation.16	

	

Second,	 the	 prescription	 of	 the	 monitoring	 and	 oversight	 aspect	 of	 the	 Law	 was	 only	

applicable	to	local	government	regulations	and	policies	and	could	not	be	extended	to	licenses,	

which	 are	 administrative	 decisions.	 As	 mentioned,	 the	 1999	 Law	 was	 clear	 in	 giving	 the	

authority	 for	 the	 central	 government	 to	 cancel	 local	 government	 regulations.	 This	

cancellation	authority,	however,	was	inconsistent	with	the	logic	of	central-local	government	

relations	adopted	by	the	1999	Law.	As	mentioned	earlier	in	this	chapter,	the	Law	obscured	

the	 central	 government’s	 presence	 at	 the	 local	 level	 by	 rejecting	 the	 hierarchy	 between	

provincial	governments	with	district	level	governments.	Further,	the	1999	Law	also	‘divided’	

the	powers	given	to	different	 levels	of	government,	giving	the	 impression	that	the	powers	

that	were	given	to	local	governments	cannot	be	‘interfered	with’	by	the	central	government.	

The	logical	consequence	of	this	approach	is	that	the	central	government	should	not	have	had	

the	power	to	supervise	local	governments,	in	Article	112	(discussed	earlier).	In	my	opinion,	

this	has	limited	the	central	government’s	ability	to	innovate	in	carrying	out	its	duty	to	monitor	

and	supervise	in	general,	because	it	would	be	reluctant	to	extend	the	power	to	other	objects	

of	 local	 government	 authority,	 such	 as	 licensing.17	 Thus,	 the	 absence	 of	 a	 clear	 logic	 and	

authority	for	monitoring	and	oversight	contributed	to	the	absence	of	a	fully	systematic	and	

strategic	 monitoring	 and	 oversight	 mechanism	 on	 the	 part	 of	 the	 central	 government.	

Therefore,	as	was	the	case	with	NSPKs,	the	role	of	the	central	government	in	monitoring	and	

overseeing	 local	 governments	 did,	 to	 an	 extent,	 exist	 in	 the	 Law	 but	 it	 was	 very	 limited,	

contradictory	and	vague.18	

	

																																																								
16
	In	the	forestry	sector,	see	for	example	Resosudarmo,	(n	14).	

17
	Actually,	the	wording	of	the	authority	in	Article	113	Law	No	22	of	1999	on	Local	Government	includes	Head	of	

Local	 Government	 Decrees,	 which,	 formally	 speaking,	 include	 licenses.	 At	 the	 time,	 however,	 it	 was	 usually	

associated	with	the	area	of	policy,	and	in	practice	no	officials	and	academics	considered	it	to	include	licenses.	See,	

for	example,	Ni’matul	Huda,	Pengawasan	Pusat	Terhadap	Daerah	(FH	UII	Press,	2007).		Further,	Article	1	Number	

9	of	the	Presidential	Decree	No	74	of	2001	on	Mechanism	of	Monitoring	on	Local	Governments	and	Article	2	of	

the	Minister	of	Home	Affairs	Regulation	No	41	of	2001	on	Repressive	Monitoring	on	Local	Government	Policy	(the	

technical	guidelines	on	monitoring	of	local	governments)	limit	the	object	of	such	monitoring	to	only	cover	policy	

materials.	
18
	Presidential	Decree	No	74	of	2001	on	Mechanism	of	Monitoring	on	Local	Governments	and	Article	2	of	Minister	

of	Home	Affairs	Regulation	No	41	of	2001	on	Repressive	Monitoring	on	Local	Government	Policy	are	examples	of	

central	government	efforts	to	regulate	monitoring.	My	fieldwork,	however,	shows	that	these	two	regulations	were	

not	relevant	in	practice.	
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The	1999	Local	Government	Law’s	reluctance	to	grant	regulatory	and	supervision	powers	to	

the	 central	 government	 is	 obvious.	 Although	 the	 power	 arguably	 exists,	 it	 is	 limited	 and	

incoherently	 expressed	 in	 the	 Law.	 This	 situation	 can	 be	 understood	 by	 reference	 to	 the	

context	of	decentralisation,	particularly	as	explained	above	and	in	Chapter	2.	Because	many	

local	elites	and	political	 leaders	would	have	associated	 regulatory	and	supervisory	powers	

with	 the	 oppressive	 model	 implemented	 for	 32	 years	 under	 the	 Soeharto	 regime,	 the	

legislators	were	under	pressure	to	counter	this	situation	when	drafting	the	1999	Law.	

	

II.B.	The	2004	Local	Government	Law	(2004	–	2014)	
	

The	period	from	2004	to	2014	 is	 the	 longest	single	regulatory	period	of	the	post-Soeharto	

decentralisation	process.	The	legal	infrastructure	and	legal	culture	of	this	era	has	therefore	

had	 the	 strongest	 influence	 in	 management	 of	 environmental	 affairs,	 including	 natural	

resources.	As	Chapter	2	indicated,	the	political	situation	during	the	enactment	of	the	2004	

Law	was	different	to	that	of	the	1999	Law.	On	one	hand,	decentralisation	euphoria	had	begun	

to	subside.	On	the	other	hand,	abuse	of	power	by	local	elites	and	other	poor	local	government	

practices	had	begun	to	be	widely	known.	These	poor	practices	were	associated	with	various	

issues,	including	local	governments’	lack	of	capacity	and	the	absence	of	a	systematic	role	for	

the	central	government.19	One	of	the	responses	to	the	failures	of	local	governments	was	to	

begin	to	return	responsibility	and	oversight	to	the	central	government,	which	was	arguably	

one	of	the	main	aims	of	the	2004	Local	Government	Law.20	Unfortunately,	this	goal	was	not	

fully	accomplished.	While	the	philosophical	underpinning	of	the	law	did	change,	the	2004	Law	

still	suffered	from	the	lack	of	coherence	that	marked	the	1999	Law	with	respect	to	the	central	

government’s	role.			

	

A	philosophical	shift	is	apparent	in	the	opening	of	the	Law.	In	the	‘Considerations’	part	of	the	

Law,	there	is	an	acknowledgment	that	amendment	of	the	1999	Law	was	intended	to	improve	

the	 ‘relationship	 between	 the	 different	 levels	 of	 government’	 and	 ‘the	 unity	 of	 the	 state	

administration’.21	 Further,	 it	 was	 stated	 that	 the	 1999	 Law	 did	 not	 accord	 with	 proper	

																																																								
19
	Oentarto,	Suwandi	and	Riyadmadji	(n	15)	Chapter	6.	

20
	 Hadi	 Soesastro	 and	 Raymond	 Atje,	 ‘Survey	 of	 Recent	 Developments’	 (2005)	 41(1)	 Bulletin	 of	 Indonesian	

Economic	Studies	5,	30.	See	also	Bhenyamin	Hoessein,	Perubahan	Model,	Pola	dan	bentuk	Pemerintahan	Daerah	
(DIA	FISIP	UI,	2009)	116-7.	
21
	Letter	b	of	the	‘Considerations’	section	of	Law	No	32	of	2004	on	Local	Government	Law.	
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relations	between	state	 institutions	 (ketatanegaraan)	 as	 set	out	 in	 the	Constitution.22	The	

legal	basis	of	the	legislation	was	also	adjusted	to	support	the	new	philosophy	by	incorporating	

reference	to	Article	4	of	the	Constitution,	which	deals	with	the	President’s	mandate	as	the	

head	of	the	executive	branch	of	the	government.	This	change	in	the	philosophical	approach	

to	 decentralisation	 influenced	 the	 way	 the	 two	 roles	 of	 the	 central	 government	 were	

constructed	in	the	text	of	the	statute.	

	

With	respect	to	NSPKs,	the	2004	Law	and	its	technical	regulation	made	clearer	the	authority	

of	the	central	government	(including	sectoral	ministries)	to	develop	NSPKs	by	placing	it	in	the	

body	of	the	text,	as	opposed	to	leaving	it	obscurely	in	the	Elucidation,	as	in	the	1999	Law.	The	

wording,	however,	still	did	not	explicitly	state	that	the	central	government	had	authority	to	

develop	NSPKS.	Instead	a	soft	approach	was	taken,	placing	it	in	the	context	of	supporting	local	

governments.	Article	217(1)	read:	

	

Monitoring/support	of	local	governments	is	conducted	by	the	central	government	and	

includes:	

a. coordination	among	different	level	of	governments;	

b. providing	 guideline	 and	 standards	 concerning	 implementation	 of	 governmental	

affairs;	

c. providing	guidance,	supervision	and	consultation;	

d. education	and	training;	

e. planning,	research,	development,	monitoring	and	evaluation	(emphasis	added).	

	

This	 problem	 was	 resolved	 by	 Government	 Regulation	 No	 38	 of	 2007	 on	 Distribution	 of	

Authority	between	the	Central	and	Local	Governments.	Article	9(1)	of	the	2007	Regulation	

clearly	 stated	 that:	 ‘Ministers/head	of	non-department	 institution	 issue	norms,	 standards,	

procedures	 and	 criteria	 in	 the	 implementation	 of	 obligatory	 and	 voluntary	 governmental	

affairs.	This	provision	helped	clarify	sectoral	ministries’	authority	and	coined	the	term	‘NSPK’.	

Clarity	 and	 consistency	 of	 the	 authority	 and	 its	 terminology	 is	 important	 in	 the	

institutionalisation	of	this	authority.	The	term	‘NSPK’	has	been	widely	used	by	officials	from	

ministries	other	than	the	Ministry	of	Home	Affairs	to	describe	their	authority	in	relation	to	

local	governments,23	showing	confidence	in	the	basis	of	this	authority.	

																																																								
22
	Letter	c	of	the	‘Considerations’	section	of	Law	No	32	of	2004	on	Local	Government	Law.	

23
	See	discussion	of	this	issue	in	Chapter	5,	showing	how	the	organisational	set-up	of	the	Ministry	of	Agriculture	

has	incorporated	this	task.	During	my	fieldwork,	I	had	various	interactions	with	sectoral	ministries	in	the	period	of	
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The	authority	to	monitor	and	supervise,	on	the	other	hand,	was	weaker	than	the	authority	to	

issue	 NSPKs.	 The	 2004	 Law	 actually	 stated	 broadly	 that	 the	 central	 government	 should	

oversee	two	policy	objects:	first,	the	implementation	of	governmental	affairs	at	the	local	level	

and,	 secondly,	 local	 government	 regulations	 (Perda)	 and	 head	 of	 local	 government	

regulations	 (Peraturan	 Kepala	 Daerah/Perkada).24	 The	 Elucidation	 to	 Article	 218(1)	 stated	

that	 the	 purpose	 of	 monitoring	 and	 supervision	 was	 to	 ensure	 that	 ‘implementation	 of	

government	affairs	at	local	level	is	carried	in	accordance	to	standard	and	policy	of	the	central	

government’.	 In	 this	 provision,	 the	 scope	 of	 oversight	was	 actually	 quite	 broad,	 as	 it	 also	

covered	implementation	of	the	authority	of	local	governments.	Further,	the	provision	did	not	

limit	its	application	for	sectoral	ministries.	In	other	words,	it	could	be	interpreted	that	sectoral	

ministries	 had	 the	 authority	 to	 introduce	 standards	 and	 policies	 for	 the	monitoring	 of	 all	

affairs	that	fell	under	their	portfolios.	

	

This	wide	opportunity,	however,	was	curbed	for	sectoral	ministries	at	the	technical	regulation	

level	 by	 Government	 Regulation	 No	 79	 of	 2005	 concerning	 Guidance	 on	Monitoring	 and	

Supervision	 of	 Local	 Governments.25	 Article	 26	 of	 the	 2005	 Regulation	 limited	 the	 role	 of	

sectoral	ministries	 in	 overseeing	 local	 governments	 to	 just	 three	 areas.	 The	 first	 was	 the	

implementation	of	central	government	authority	delegated	to	local	governments	under	the	

deconcentration	principle,	or	under	the	assignment	to	local	governments	to	carry	out	certain	

tasks	 (known	 as	 tugas	 pembantuan,	 that	 is	 ‘Assisting	 Tasks’).	 The	 second	 was	 the	

implementation	of	foreign	loans	or	grants.26	Another	aspect	that	should	be	overseen	by	the	

inspectorate	 general	 of	 each	 sectoral	 ministry	 was	 the	 implementation	 of	 the	 ministry’s	

support	 for	 local	 governments.	 This	 meant	 that	 pure	 local	 government	 powers,	 such	 as	

licensing,	were	not	on	the	monitoring	radar	of	sectoral	ministries.	If	supervision	on	this	matter	

was	to	exist	at	all,	it	would	have	fallen	under	the	authority	of	the	Ministry	of	Home	Affairs	

																																																								
2010-2014,	and	I	found	this	understanding	is	shared	by	officials	at	many	levels	from	various	ministries	including	

the	Ministry	of	Environment,	Forestry,	and	Agriculture.	
24
	Article	218(1)	of	Law	No	32	of	2004	on	Local	Government	Law.	

25
	As	the	focus	of	the	assessment	is	on	the	role	of	sectoral	ministries,	other	relevant	government	regulations	on	

evaluation	 of	 local	 governments,	 such	 as	Government	 Regulation	No	 6	 of	 2008	 on	Guideline	 of	 Evaluation	 of	

Decentralization	or	Government	Regulation	No	78	of	2007	on	Procedure	of	Establishment,	Revocation	and	Merger	

of	Local	Regions,	are	omitted	from	assessment.	
26
	Article	26(1)	of	Government	Regulation	No	79	of	2005	on	Guidelines	 for	Monitoring	and	Oversight	of	 Local	

Governments.	
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with	help	from	provincial	governments	as	representatives	of	the	central	government	at	the	

local	level.27	

	

Thus,	it	can	be	said	that	under	the	2004	Local	Government	Law,	sectoral	ministries	such	as	

the	Ministry	of	Agriculture	were	mandated	to	develop	NSPKs	but	their	authority	to	provide	

monitoring	and	supervision	of	them	was	limited.	This	governance	structure	assumed	that	the	

Ministry	 of	 Home	 Affairs,	with	 the	 help	 from	 provincial	 governments,28	would	 be	 able	 to	

support	 and	 oversee	 implementation	 of	 NSPKs	 issued	 by	 various	 sectoral	 ministries.	 This	

assumption	 was	 misguided,	 as	 Chapter	 5	 shows	 there	 was	 an	 absence	 of	 structural	

mechanisms	to	monitor	and	supervise	palm	oil	plantations.	While	there	had	been	widespread	

non-compliance,	there	was	very	little,	even	no,	attempt	to	curb	it	either	by	the	Ministry	of	

Home	Affairs	(which	before	2014	was	assigned	to	conduct	such	oversight)	or	the	Ministry	of	

Agriculture	(which	since	2014	has	been	the	portfolio	agency	for	this	commodity).	

	

II.C.	The	2014	Local	Government	Law	(2014	–	Onward)	
	

The	amended	Law	of	2014	adopted	a	completely	different	approach	to	the	2004	Law.	It	has	

now	fully	embraced	the	notion	that	the	presidential	power	is	the	source	of	local	government	

powers.	Therefore,	the	Law	is,	in	general,	bolder	in	asserting	a	more	authoritative	role	for	the	

central	government.	As	the	basic	structure	of	the	2014	Law	was	discussed	in	Chapter	2,	this	

section	will	focus	on	how	the	Law	has	strengthened	the	two	roles	of	the	central	government:	

the	authority	to	develop	NSPKs	and	to	monitor	and	supervise	them.	

	

Both	these	powers	are	outlined	early	in	the	body	of	the	2014	Law.	Importantly,	they	are	not	

‘shielded’	in	the	Elucidation	(as	was	the	case	with	the	1999	Law)	or	delegated	to	be	dealt	with	

in	technical	regulations	(as	was	the	case	with	the	2004	Law).	Article	16(1)	of	the	2014	Local	

Government	 Law	 states	 that	 in	 the	 implementation	 of	 the	 decentralised	 authorities,	 the	

central	government	has	authority	over	two	aspects	of	governance:	to	develop	NSPKs	and	to	

conduct	monitoring	 and	 supervision	 of	 NSPK	 implementation.	 Paragraph	 (3)	 of	 Article	 16	

																																																								
27
	Article	26(2)	of	Government	Regulation	No	79	of	2005	on	Guidelines	 for	Monitoring	and	Oversight	of	 Local	

Governments.	 As	 discussed	 in	 Chapter	 2,	 provincial	 governments	 have	 two	 roles	 in	 decentralisation,	 as	

representatives	of	the	central	government	and,	second,	as	the	governments	of	autonomous	regions.	
28
	 Provincial	 governments	 are	 assigned	 the	 task	 of	 conducting	 monitoring	 and	 oversight	 for	 district	 level	

governments.	Article	26(3)	of	Government	Regulation	No	79	of	2005	on	Guidelines	for	Monitoring	and	Oversight	

of	Local	Governments.	
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further	states	that	both	powers	shall	be	exercised	by	relevant	ministries	or	non-ministerial	

institutions	 in	 the	central	government.	Thus,	 it	 is	clear	 that	sectoral	ministries	such	as	 the	

Ministry	 of	 Agriculture	 are	 authorised	 to	 not	 only	 develop	 NSPKs	 but	 also	 to	 conduct	

monitoring	and	oversight	of	their	implementation.	

	

As	for	the	NSPKs	themselves,	the	rules	are	broadly	similar	to	the	previous	legal	framework,	

with	one	difference.	Now	that	the	authority	to	issue	NSPKs	has	been	clearly	stated,	NSPKs	are	

included	as	the	basis	to	invalidate	local	government	regulations.	Thus	the	central	government	

can	annul	local	government	policies	if	they	are	proven	to	be	contrary	to	the	national	NSPKs.29	

The	 Law	 clarifies	 the	 importance	 of	NSPKs,	 stating	 that	 they	 are	 instrumental	 in	 ensuring	

synergy	between	different	 levels	of	government	and	they	have	two	functions.	First,	NSPKs	

provide	 local	 governments	 guidance	 in	 carrying	 out	 the	 governmental	 tasks	 that	 are	

allocated/delegated	to	them.	Second,	for	the	central	government,	NSPKs	serve	as	guidance	

for	 conducting	 monitoring	 and	 supervision.30	 It	 should	 also	 be	 noted	 that	 the	 2014	 Law	

exclusively	grants	the	power	to	develop	NSPKs	to	the	central	government,	but	the	power	to	

monitor	and	supervise	 their	 implementation	 is	divided	between	the	central	and	provincial	

governments.31	

	

Unlike	 the	 2004	 Law,	 the	 2014	 Law	 designates	 the	 power	 to	 conduct	 monitoring	 and	

supervision	to	provincial	governments	not	as	autonomous	regions,	but	as	representatives	of	

the	 central	 government	 at	 the	 local	 level.32	 This	 is	 further	 elaborated	 in	 Government	

Regulation	No	12	of	2017	on	Support	and	Oversight	of	Local	governments,	an	implementing	

regulation	 under	 the	 2014	 Law.	 First,	 Article	 10	 of	 the	 2017	 Regulation	 states	 that	 the	

coordinator	of	this	authority	is	the	Ministry	of	Home	Affairs,	but	sectoral	ministries	are	also	

given	roles.	The	Ministry	of	Home	Affairs	has	a	special	assignment	to	provide	support	and	

oversight	of	the	general	aspects	of	local	government	management.	Meanwhile,	support	and	

oversight	on	technical	aspects	fall	under	the	responsibility	of	sectoral	ministries.	Plantation	

licensing	falls	under	‘technical	aspects’	and	therefore	its	supervision	is	under	the	authority	of	

sectoral	ministries	such	as	the	Ministry	of	Agriculture.	

	

																																																								
29
	Article	17(3)	of	Law	No	23	of	2014	on	Local	Government.	When	this	article	was	challenged	in	the	Constitutional	

Court,	the	court	reaffirmed	the	article:	see	discussion	below	of	Constitutional	Court	decisions.	
30
	Paragraph	7	of	the	General	Elucidation	of	Law	No	23	of	2014	on	Local	Government.	

31
	Article	16	(1)	b	and	91	of	Law	No	23	of	2014	on	Local	Government.	

32
	Paragraph	4	of	the	General	Elucidation	of	Law	No	23	of	2014	on	Local	Government.	
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Second,	 oversight	 is	 designed	 to	 be	 conducted	 in	 stages.	 It	 is	 stated	 that	 the	 central	

government	should	conduct	oversight	of	provincial	governments,	and	provincial	governments	

of	 municipal	 governments.33	 At	 the	 national	 level,	 the	 general	 and	 technical	 aspects	 are	

divided	between	the	Ministry	of	Home	Affairs	and	sectoral	ministries,	at	the	provincial	level	

both	aspects,	general	and	technical,	are	to	be	conducted	by	governors	as	representatives	of	

the	central	government.	To	ensure	monitoring	and	oversight	 is	 carried	out,	 the	 regulation	

also	prescribes	that	whenever	governors	are	not	capable	of	performing,	or	fail	to	perform,	

these	roles	the	burden	falls	back	on	the	central	government.	Articles	3(5)	and	10(7)	of	the	

Regulation	 prescribe	 that	 if	 the	 provincial	 governments	 fail	 to	 fulfil	 the	 monitoring	 and	

supervision	 authority,	 the	 relevant	 ministries	 should	 conduct	 it	 directly.	 The	 logical	

consequence	of	this	prescription	is	that	the	Ministry	of	Home	Affairs	and	sectoral	ministries	

should	 have	 a	 system	 in	 place	 to	 monitor	 provincial	 governments’	 performance.	 Such	 a	

system	would	enable	them	to	ensure	that	the	provincial	governments	fulfil	their	obligations	

to	oversee	district	level	governments.	

	

Lastly,	the	2017	Regulation	clearly	prescribes	technical	procedures	for	the	monitoring	of	local	

governments.34	It	also	introduces	criteria	for	the	basis	of	evaluation,	as	well	as	rewards	and	

sanctions.35	These	three	features	arguably	make	it	easier	for	the	sectoral	ministries	to	ensure	

local	government	adherence	to	the	NSPKs.	

	

II.D.	 Power	 of	 Sectoral	 Ministries	 in	 Local	 Government	 Laws:	 A	 Half-hearted	

Recognition	
	

The	discussion	of	the	three	laws	above	clearly	shows	the	evolution	of	the	two	authorities	of	

the	 central	 government,	 particularly	 sectoral	 ministries,	 from	 a	 very	 weak	 to	 more	

comprehensive	approach.	

	

In	the	beginning,	there	was	a	tendency	to	limit	and	shield	the	role	of	the	central	government	

as	it	was	perceived	as	a	threat	to	the	idea	of	decentralisation.	I	have	shown	above	that	even	

the	 role	 of	 developing	 NSPKs	 (which	 was	 relatively	 uncontroversial	 compared	 to	 the	

monitoring	 and	 oversight	 power)	 was	 only	 clarified	 by	 the	 introduction	 of	 the	 2007	

Government	Regulation	concerning	Distribution	of	Authority	between	the	Central	and	Local	

																																																								
33
	Article	373	of	Law	No	23	of	2014	on	Local	Government.	

34
	Chapter	4	of	Government	Regulation	No	12	of	2017	on	Support	and	Oversight	of	Local	Governments.	

35
	Article	10	(3)	of	Government	Regulation	No	12	of	2017	on	Support	and	Oversight	of	Local	governments.	
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Governments	 (an	 implementing	 regulation	 under	 the	 2004	 Law)	 eight	 years	 after	

decentralisation	 was	 first	 re-introduced	 in	 1999.	 In	 Chapter	 4	 it	 will	 be	 shown	 how	 the	

institutionalisation	of	this	role	for	the	Ministry	of	Agriculture	was	disrupted	by	the	issue	of	

the	hierarchy	of	ministerial	regulations	as	the	source	of	law	for	local	governments.	The	2014	

Local	Government	Law	responded	to	this	issue	of	hierarchy	by	clearly	stating	that	NSPKs	could	

be	 invoked	as	a	basis	for	cancelling	 local	government	policies.	Thus,	 it	sealed	the	status	of	

NSPKs	as	a	source	of	critical	guidance	for	local	governments	in	exercising	their	power.		

	

The	tendency	to	limit	sectoral	ministries’	power	was	even	more	obvious	in	the	context	of	the	

role	of	monitoring	and	oversight.	This	role	was	only	made	clear	in	the	2014	Law.	In	the	1999	

Law,	it	was	largely	absent,	while	the	2004	Law	assigned	the	oversight	authority	almost	entirely	

to	the	Ministry	of	Home	Affairs	which	proved	to	be	unrealistic.		

	

The	reluctance	to	make	obvious	the	role	of	the	central	government	to	develop	NSPKs	and	

monitor	 their	 implementation	 is	particularly	noticeable	 from	the	 title	of	 the	 implementing	

regulation	on	monitoring	 and	 supervision.	Government	Regulation	No	79	of	 2005	 is	 titled	

‘Guidelines	for	Monitoring	and	Supervision	of	Local	Governments’.	The	word	‘guideline’	does	

not	have	the	connotation	of	legal	norms	that	have	the	force	of	law.	This	is	different	to	the	

title	 of	 the	 2017	 Government	 Regulation	 on	 the	 same	 issue	which	 did	 not	 use	 the	word	

‘guideline’	–	a	sign	that	the	2017	Regulation	positioned	itself	as	creating	legal	rules	instead	of	

providing	mere	 guidance.	 The	 formulation	 of	 the	 2017	 Regulation	 also	 indicated	 that	 the	

central	government	had	become	more	confident	about	openly	revealing	its	oversight	powers.	

	

This	mode	of	legal	development	has	produced	an	unstable	conception	of	these	powers	across	

the	implementing	agencies.	Analysis	of	the	institutional	capacity	of	the	Directorate	General	

of	 Estate	 Crops	 in	 Chapter	 5	 shows	 that	 the	 authority	 to	 develop	 NSPKs	 is	 generally	

understood	and	accepted	by	central	and	local	government	officials,	which	has	allowed	for	a	

clearer	 translation	 to	 the	 institutional	 level.36	 On	 the	 other	 hand,	 there	 is	 an	 absence	 of	

institutional	 capacity	 to	 conduct	 monitoring	 and	 oversight	 of	 the	 technical	 aspects	 of	

government	authority	that	are	decentralised	to	 local	governments.37	This	means	there	has	

																																																								
36
	The	gaps	in	the	understanding	of	implementing	officials	are	discussed	later	in	this	chapter,	while	the	institutional	

arrangements	supporting	implementation	of	the	role	are	discussed	in	Chapter	6.	
37
	The	Ministry	of	Home	Affairs’	power	to	oversee	local	governments	on	the	other	hand	is	more	widely	accepted.	

See	for	example	the	results	of	my	fieldwork	on	the	perceptions	of	implementing	officials,	discussed	later	in	this	

chapter.	
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been	an	absence	of	clear	upward	accountability	mechanisms	for	technical	aspects	for	most	

of	 the	 decentralisation	 era.	 This	 is	 obvious	 in	 the	 institutional	 set-up	 of	 the	 Directorate	

General	of	Estate	Crops	and	the	absence	of	comprehension	among	 its	officials	of	 the	dual	

roles,	as	will	be	shown	in	Chapter	5.	

	

III. Constitutional	Court	Decisions	
	

This	section	will	discuss	the	Constitutional	Court’s	stance	on	the	changing	role	of	the	central	

government	in	the	post-Soeharto	decentralisation	laws.	My	discussion	of	constitutional	court	

decisions	will	be	separated	into	two	periods,	2004-2014	and	post-2014,	based	on	the	Local	

Government	Laws	 that	were	 reviewed	by	 the	Court.	During	both	periods,	applicants	were	

always	local	governments,	therefore,	the	cases	can	also	be	used	as	a	proxy	to	measure	local	

government	views	of	the	central	government’s	role,	in	addition	to	the	stance	of	the	Court.	In	

the	first	period,	applicants	used	the	2004	Local	Government	Law	as	a	way	to	‘protect’	local	

government	authorities	against	central	government	power	introduced	by	sectoral	laws.	In	the	

second	period,	local	governments	‘attacked’	the	2014	Local	Government	Law	for	introducing	

a	stronger	role	for	the	central	government.	

	

III.A.	2004-2014	-	Swinging	Rulings	

	

In	this	first	period,	local	governments	were	very	active	in	bringing	sectoral	 laws	before	the	

Constitutional	 Court.	 Despite	 the	 2004	 Local	 Government	 Law	 having	 departed	 from	 the	

extreme	decentralisation	structure	introduced	in	the	1999	Law,	local	governments	still	used	

it	to	defend	the	local	government	authority	to	manage	natural	resources.	

	

There	were	five	relevant	constitutional	cases	during	this	period.	One	involved	a	dispute	over	

authority	between	state	 institutions,	while	 the	other	 four	were	brought	under	 the	 judicial	

review	mechanism.38	Only	 two	of	 these	 cases	 are	 analysed	here,	 as	 the	other	 three	were	

rejected	by	the	Court	on	technical	grounds	and	therefore	do	not	contain	sufficient	reasoning	

for	analysis.	There	is	one	important	question	that	was	repeatedly	asked	in	all	of	the	cases:	

																																																								
38
	The	Constitutional	Court	has	five	functions:	(1)	deciding	upon	the	dissolution	of	political	parties;	(2)	providing	a	

decision	when	the	DPR	asks	it	to	consider	whether	the	President	or	Vice-President	has	engaged	in	corruption	or	

treason;	(3)	resolving	jurisdictional	disputes	between	state	 institutions;	(4)	resolving	electoral	disputes;	and	(5)	

constitutional	review	of	Laws:	see	Simon	Butt	and	Tim	Lindsey,	Indonesian	Law	(Oxford	University	Press,	2018)	
101-3.	
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which	level	of	government	should	have	the	responsibility	to	manage	natural	resources?	The	

Court’s	response	to	this	question	was	inconsistent.	In	one	case,	it	ruled	that	natural	resources	

should	come	under	the	central	government’s	authority,	while	in	the	other	a	different	view	

was	 expressed.	 Thus,	 while	 the	 cases	 are	 useful	 for	 identifying	 the	 dynamics	 of	 the	

decentralisation	 discourse,	 they	 are	 less	 useful	 as	 a	 clear	 reference	 on	 the	 Constitutional	

Court’s	position	on	the	central	government’s	role	in	decentralisation.	In	fact,	the	Court	merely	

maintained	much	of	 the	obscurity	of	 the	division	of	 authority	 concerning	management	of	

natural	resources	in	Indonesia.	

	

The	Central	Government’s	Authority:	Environment	Matters	

	
Constitutional	Court	Decision	No.	72/PUU-VIII/2010,	which	reviewed	the	constitutionality	of	

the	1999	Forestry	 Law,	assigned	 the	authority	 to	manage	natural	 resources	 to	 the	central	

government.	The	1999	Forestry	Law	maintains	centralistic	principles	in	managing	forestry,	as	

it	grants	the	Minister	of	Forestry	full	authority	to	administer	forest	resources,	from	planning	

and	licensing	to	enforcement.		

	

A	local	government	was	the	applicant	in	this	case	and	it	questioned	two	articles	in	the	Law:	

Article	38(3)	of	the	Forestry	Law,	which	grants	the	Minister	of	Forestry	the	power	to	 issue	

borrow-to-use	 licenses	 for	 mining	 activities	 conducted	 inside	 a	 forest	 area;	 and	 Article	

50(3)(g)	of	the	Forestry	Law,	which	introduces	criminal	sanctions	for	mining	activities	that	do	

not	hold	‘borrow-to-use	licenses’.	This	is	one	of	the	licenses	required	for	plantation	activities	

if	conducted	in	an	area	that	is	part	of	a	forest	area.	A	mayor	from	District	Penajem	Utara,	the	

applicant	in	this	case,	argued	that	the	two	articles	effectively	limited	the	local	government’s	

authority,	as	the	authority	to	manage	the	mining	sector	including	issuing	mining	licenses,	fell	

under	 the	 authority	 of	 local	 governments	 according	 to	 the	 2004	 Local	 Government	 Law.	

Relying	mostly	 on	 Article	 33	 of	 the	 Constitution,	 the	 Court	 ruled	 in	 favour	 of	 the	 central	

government	and	confirmed	its	authority	to	manage	natural	resources.39	

	

Specifically,	 the	 Court	 upheld	 the	 constitutionality	 of	 the	 reviewed	 articles	 for	 two	 main	

reasons.	The	Court	stated	that	the	nature	of	forest	management	is	cross-sectoral	and	cross-

																																																								
39
	See	also	Constitutional	Court	Decision	No.	001-021-022/PUU-I/2003,	which	elaborated	the	scope	of	state	control	

over	natural	resources	under	Article	33	of	the	1945	Constitution.	Supervision	is	an	important	part	of	this	mandate,	

see	also	Decision	No.	001-021-022/PUU-I/2003	dated	15	December	2004,	Decision	No.	058-059-060-063/PUU-

II/2004	dated	19	July	2005,	and	Decision	No.	008/PUU-III/2005	dated	19	July	2005,	especially	paragraph	3.17.	
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regional,	 therefore,	 like	other	natural	 resources,	 the	authority	 to	manage	 it	 ‘is	not	merely	

related	to	administrative	authority	(distribution	of	authority	between	the	central	and	local	

governments)	 but	 is	 also	 about	 environmental	 management	 and	 the	 balance	 of	 the	

ecosystem’.40	Further,	the	Court	stated	that:	

	

The	 efforts	 to	 ensure	 the	 use	 of	 forest	 resources	 that	 is	 sustainable	 and	

environmentally	sound	cannot	be	entirely	 left	to	 local	governments,	as	the	central	

government	is	the	most	aware	of	the	burden	and	impacts	on	the	forest	ecosystems	

as	a	whole	…	that	cannot	be	segregated	by	region	...	 If	all	the	authority	to	manage	

forest	 areas	 is	 left	 to	 the	 regional	 governments	 then	 there	 is	 potential	 for	 an	

imbalance	of	environmental	management	between	regions	that	could	damage	the	

ecosystem	[as	a	whole].
41
	

	

The	 excerpt	 shows	 the	 Court’s	 view	 that	 the	 authority	 should	 belong	 to	 the	 central	

government	as	the	nature	of	a	governmental	affair	is	cross-sectoral	and	cross-regional	and,	

in	the	Court’s	opinion,	is	therefore	better	handled	by	the	central	government.	The	Court	also	

indicated	that	the	environmental	aspect	was	an	important	consideration.	Therefore,	if	leaving	

the	 authority	 to	 local	 governments	 could	 result	 in	 ‘an	 environmental	 imbalance’,	 then	 it	

should	not	be	 left	entirely	 to	 them	but	should	be	given	to,	or	shared	with,	other	 levels	of	

government.	The	Court’s	decision	to	hand	power	to	the	central	government	is	also	consistent	

with	the	Court’s	view	that	the	central	government	is	the	representative	of	the	state,	which	

has	the	constitutional	responsibility	to	manage	natural	resources.	

	

On	 this	 point,	 the	 Court	 concluded	 that	 ‘the	 central	 government	 has	 the	 ultimate	 role	 to	

conduct	monitoring	and	oversight	(pengawasan	dan	pengendalian)’.42	The	Court	ruled	that	

licenses	issued	by	the	central	government	should	not	be	perceived	as	an	instrument	to	curb	

local	government	authority.	Instead,	it	is	the	actualisation	of	the	concept	of	state	control	in	

Article	 33	 of	 the	 Constitution,	 to	 ensure	 consideration	 of	 mining	 activities	 is	 not	 only	

economic	but	also	includes	social	and	environmental	aspects.43	In	this	context,	strict	sanctions	

(sanksi	yang	tegas)	were	acknowledged	as	an	inherent	part	of	ensuring	compliance.44	

																																																								
40
	Paragraph	3.16	of	Constitutional	Court	Decision	No.	72/PUU-VIII/2010.	

41
	Paragraph	3.15	of	Constitutional	Court	Decision	No.	72/PUU-VIII/2010.	

42
	Paragraph	3.20	of	Constitutional	Court	Decision	No.	72/PUU-VIII/2010.	

43
	Para	3.17	of	Constitutional	Court	Decision	No.	72/PUU-VIII/2010.	

44
	Para	3.17	of	Constitutional	Court	Decision	No.	72/PUU-VIII/2010.	
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While	acknowledging	 that	 the	 central	 government	holds	ultimate	 responsibility,	 the	Court	

also	tried	to	balance	this	against	the	autonomy	principle,	asserting	a	safeguard	as	a	claim	to	

protect	the	wide	autonomy	principle	in	the	Constitution.	The	problem	with	this	reasoning	is	

that	 it	 was	 vague.	 The	 Court	 simply	 stated	 that	 the	 local	 autonomy	 principle	 and	 its	

effectiveness	had	already	been	accommodated	by	Article	66	of	the	1999	Forestry	Law,	which	

states	that:	‘In	the	forest	administration,	the	central	government	shall	hand	over	part	of	its	

authority	 to	 regional	 governments,	 with	 the	 aim	 of	 increasing	 the	 effectiveness	 of	 forest	

management	in	the	context	of	the	developing	local	autonomy’.	The	Court	considered	that	this	

generic	article	was	sufficient	to	guarantee	the	autonomy	principle.	

	

There	are	several	observations	that	can	be	drawn	from	this	decision.	First,	the	Court	in	this	

case	 clearly	 decided	 that	 due	 to	 environmental	 and	 sustainability	 considerations,	 natural	

resource	management	should	be	handled	by	the	central	government.	There	are	two	aspects	

of	 this:	 (a)	 that	 the	 impact	 of	 the	 issue	 in	 question	 is	 cross-regional;	 and	 (b)	 the	 central	

government	therefore	has	more	comprehensive	knowledge	about	this	issue.	

	

Second,	 at	 the	 procedural	 level,	 this	 decision	 is	 an	 example	 of	 the	 Court	 showing	 no	

reluctance	to	involve	itself	in	a	substantive	discussion	concerning	what	authorities	should	be	

handed	out	 to	which	 levels	of	government.	This	approach,	as	will	be	shown,	 is	not	always	

taken	by	the	Court	and	in	some	of	its	subsequent	decisions	the	Court	left	this	discussion	in	

the	hands	of	the	legislature.	

	

Third,	at	a	more	abstract	level,	this	decision	shows	the	Court’s	view	that	the	local	autonomy	

principle	should	achieve	a	certain	purpose	and	the	division	of	authority	in	the	decentralisation	

context	 is	based	on	 the	effectiveness	principle.45	This	 is	 seen	 in	 two	ways:	 first,	 the	Court	

decided	that	the	central	government	should	have	direct	responsibility	for	matters	that	have	

cross-border	 impacts,	 as	 the	 central	 government	 is	 the	 only	 authority	 that	 possesses	

comprehensive	information	about	the	cross-regional	situation.	Thus,	the	decision	as	to	where	

to	 place	 authority	 is	 based	 on	 the	 merits	 of	 an	 issue.46	 Second,	 when	 the	 Court	 set	 the	

																																																								
45
	This	is	in	line	with	one	of	the	principles	adopted	by	the	2004	Local	Government	Law,	see	paragraph	b	of	the	

‘Considerations’	Section	of	Law	No	32	of	2004	on	Local	Government.	
46
	This	is	in	principle	similar	to	the	reasoning	of	2014	Local	Government	Law,	where	the	distribution	of	power	is	

based	on	the	principle	of	effectiveness	and	efficiency,	see	Kementerian	Dalam	Negeri	Republik	Indonesia,	Naskah	
Akademis	Revisi	UU	No	32	Tahun	2004	tentang	Pemerintahan	Daerah	(Kemendagri,	2011)	38.	
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safeguards	for	the	autonomy	principle,	it	stated	that	the	central	government	could	hand	part	

of	its	authority	to	local	governments	to	increase	‘the	effectiveness	of	forest	management	and	

management	of	local	autonomy’.47	Local	autonomy	is	therefore	not	conceptualised	as	an	end	

in	itself,	but	as	a	tool	to	achieve	effectiveness	in	governmental	management.	

	

Local	Government’s	Authority:	Impact	on	Local	Community	
	

However,	 the	 view	 that	 the	 central	 government	 should	 hold	 authority	when	 the	 impact	 is	

cross-regional	 in	the	name	of	sustainability	and	environmental	protection	did	not	stand	for	

long.	In	case	No.	10/PUU-X/2012,	the	Court	departed	from	its	decision	in	case	No.	72	of	2010,	

ruling	that	the	impact	on	local	communities	is	the	determinant	factor	of	the	division	of	power	

in	natural	resources	management.	The	Court	came	to	this	conclusion	after	considering	three	

elements	 in	 stages,	 that	 led	 it	 to	declare	 that	 some	of	 the	central	government’s	authority	

under	the	2009	Law	on	Mining	was	unconstitutional.	

	

The	first	element	the	Court	considered	was	the	wide	autonomy	principle.	The	Court	asserted	

that	 ‘in	 principle,	 the	 1945	 Constitution	 desires	 more	 authority	 to	 be	 given	 to	 local	

governments’	(emphasis	added)	as	‘Article	18	paragraph	(5)	of	the	1945	Constitution	desires	

residual	authority	to	be	handed	out	to	local	governments’.48	Further,	the	Court	stated	that	

the	central	government	holds	authority	over	 two	affairs:	 (1)	 the	absolute	or	 the	exclusive,	

which	includes	strategic	governmental	affairs	that	are	important	to	ensure	the	sovereignty	of	

the	 state	 and	 the	 unity	 of	 the	 territory	 of	 the	 Unitary	 Republic	 of	 Indonesia;	 and	 (2)	 the	

optional	authority.	With	respect	to	the	optional	authority,	the	Court	further	detailed	this	is	

the	 authority	 to	 carry	 out	 ‘coordination,	 synchronization,	 standardization,	 evaluation	 and	

control’	 of	 governmental	 affairs	 to	 ensure	 effectiveness,	 harmony	 and	 balance	 in	 its	

conduct.49	 Further	 the	 ‘distribution	 of	 the	 optional	 authority	 should	 rely	 on	 the	 wide	

autonomy	principle’.50	

	

																																																								
47
	Paragraph	3.17	and	3.20	of	Constitutional	Court	Decision	No.	72/PUU-VIII/2010.	

48
	Paragraph	3.16.3	of	Constitutional	Court	Decision	No.	10/PUU-X/2012.	

49
	Paragraph	3.16.3	of	Constitutional	Court	Decision	No.	10/PUU-X/2012.	

50
	Paragraph	3.16.4	of	the	Constitutional	Court	Decision	No.	10/PUU-X/2012,	94.	
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On	the	application	of	this	first	element,	the	Court	established	that	planning	decisions	about	

mining	areas51	should	not	be	categorised	as	within	the	absolute	authority	because	it	 is	not	

directly	relevant	to	the	integrity	of	the	state.	Consequently,	it	should	be	categorised	as	part	

of	the	optional	authority,	which	means	that	the	distribution	of	this	authority	 is	dependent	

upon	consideration	of	‘situation,	condition	and	effectiveness’.52	The	Court	did	not	use	the	first	

element	 to	 decide	 the	 constitutionality	 of	 the	 law	 in	 question,	 instead	 it	 implied	 that	 in	

categorising	the	authority	as	an	optional	authority	the	wide	autonomy	principle	should	be	

applied.	

	

After	discussing	the	first	element,	the	Court	then	ventured	to	the	second	element	of	the	test,	

which	is	the	special	principle	for	the	management	of	natural	resources.	The	Court,	consistent	

with	its	previous	ruling	in	case	No.	72	of	2010,	relied	upon	Article	33	of	the	Constitution	to	

state	that	natural	resources	should	be	managed	carefully	to	ensure	their	use	is	‘sustainable	

and	environmentally	 sound’.53	As	 the	use	of	 natural	 resources,	 such	as	mining,	 cannot	be	

contained	within	administrative	borders,	and	its	management	could	potentially	be	ineffective	

and	 destructive	 if	managed	 separately	 by	 different	 local	 governments,	 having	 the	 central	

government	manage	it	nationally	is	constitutional	according	to	Article	33.	Unlike	to	the	first	

element,	the	Court	clearly	stated	here	that	it	found	that	the	central	government’s	authority	

to	enact	relevant	planning	instruments	is	constitutional.	The	Court	did	not,	however,	stop	at	

the	second	element.	

	

The	third	element	is	a	new	element	that	did	not	appear	in	the	Court’s	previous	decisions	but,	

in	fact,	it	turned	out	to	be	decisive.	The	Court	stated	that	as	the	impacts	of	natural	resource	

management	are	also	experienced	by	 local	communities,	be	 it	environmental	or	economic	

impacts,	 then,	 according	 to	 the	 wide	 autonomy	 principle,	 political	 democracy	 and	

empowerment	of	 local	governments,	the	Constitution	desires	 local	governments	to	have	a	

say	in	the	management	of	natural	resources.54	This	element	basically	emphasises	the	impacts	

and	 effects	 of	 natural	 resource	 management	 to	 determine	 constitutionality.	 The	 Court	

therefore	decided	that	the	requirement	in	the	2009	Mining	Law	for	‘coordination’	between	

the	central	and	local	governments	before	the	enactment	of	a	mining	planning	area	was	not	

																																																								
51
	Consisting	of	Mining	Areas	(Wilayah	Pertambangan),	Mining	Business	Areas	(Wilayah	Usaha	Pertambangan)	

and	Areas	of	Mining	Licenses	(Wilayah	Izin	Usaha	Pertambangan).	
52
	Paragraph	3.16.4	of	Constitutional	Court	Decision	No.	10/PUU-X/2012.	

53
	Paragraph	3.16.4	of	Constitutional	Court	Decision	No.	10/PUU-X/2012,	95.	

54
	Paragraph	3.16.4	of	Constitutional	Court	Decision	No.	10/PUU-X/2012,	95.	
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sufficient	to	fulfil	the	principle	of	wide	autonomy.	Instead	the	Court	was	of	the	view	that	in	

this	context	it	is	local	governments	who	should	possess	the	authority	to	decide	the	matter.	

	

It	is	clear	that	the	Court	in	this	case	departed	from	its	previous	decision	in	Decision	No.	72	of	

2010	in	two	ways.	First,	it	did	not	place	the	environmental	and	sustainability	aspects	as	the	

ultimate	 considerations	 in	 considering	 the	 division	 of	 authority,	 instead	 prioritising	 the	

impacts	on	 local	 communities.	 Second,	 the	Court	did	not	 consider	 coordination	with	 local	

governments	as	a	sufficient	application	of	the	wide	autonomy	principle.	

	

The	only	similarity	with	case	No.	72	of	2010	was	the	Court’s	engagement	in	determining	which	

level	of	government	should	possess	the	reviewed	authority.	This	willingness	is	even	clearly	

stated	in	its	decision.55	This	approach	was,	however,	reversed	in	a	series	of	decisions	post-

2014,	in	which	the	Court	refused	to	involve	itself	in	the	evaluation	of	policy.	

	

Lastly,	at	the	more	abstract	level,	the	Court	has	been	consistent	in	viewing	the	wide	autonomy	

principle	not	as	the	end	but	as	a	means	to	an	end.	The	three-stage	consideration	in	this	case	

is	evidence	of	this	assertion.	The	Court	specifically	stated	that	the	distribution	of	authority	to	

governmental	 authorities,	 categorised	 as	 optional,	 depends	 upon	 a	 consideration	 of	

‘situation,	condition	and	effectiveness’.56	

	

It	should	be	noted	that	ambit	of	the	abstract	principle	of	wide	autonomy	is	not	very	clear	in	

the	Law,	and	there	is	very	little	attempt	to	clarify	the	meaning	of	this	widely	used	principle.	

Among	scholars	who	have	attempted	to	define	the	principle	is	Bagir	Manan,	who	shows	that	

there	are	at	 least	two	possible	explanations	of	this	principle.	First,	the	principle	refers	to	a	

number	of	authorities	given	to	local	governments.	Relying	on	Law	No	18	of	1965	on	Basic	Law	

on	 Local	 Governments	 and	 People’s	 Consultative	 Assembly	 Decision	 Number	 No	

XXI/MPRS/1966	on	Granting	the	Widest	Autonomy	to	Local	Governments,	Manan	shows	that	

there	 is	 an	 indication	 that	 the	 principle	 means	 that	 the	 more	 authorities	 given	 to	 local	

governments,	the	wider	the	autonomy	is.57	Manan,	however,	does	not	agree	with	this	first	

																																																								
55
	Paragraph	3.16.3	of	Constitutional	Court	Decision	No.	10/PUU-X/2012	states	that:	‘Tanpa	bermaksud	menguji	

UU	32/2004,	menurut	Mahkamah,	pembagian	kewenangan	yang	diatur	dalam	UU	32/2004	atau	Undang-Undang	
lainnya	yang	mengandung	pembagian	urusan	pemerintahan	dan	kewenangan	antara	Pemerintah	dan	pemerintah	
daerah,	walaupun	 bukan	menjadi	 objek	 SKLN,	 dapat	menjadi	 objek	 pengujian	 konstitusional,	 yaitu	 dalam	 hal	
pembagian	urusan	pemerintahan	tersebut	ditemukan	bertentangan	dengan	prinsip-prinsip	konstitusi’.	
56
	Paragraph	3.16.4	of	Constitutional	Court	Decision	No.	10/PUU-X/2012.	

57
	Bagir	Manan,	Hubungan	Antara	Pusat	dan	Daerah	Menurut	UUD	1945	(Pustaka	Sinar	Harapan,	1994)	173.	
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explanation.	In	his	opinion,	the	principle	should	be	attached	to	the	degree	of	power	given	to	

local	governments,	not	the	number	of	authorities	that	are	granted	to	them.	In	other	words,	

the	 second	 interpretation	 is	 that	 the	 higher	 degree	 of	 responsibility	 and	 power	 of	 local	

governments	to	initiate	and	regulate	policy,	the	wider	the	autonomy	is.58	

	

Up	to	 this	 stage,	 the	Constitutional	Court	decisions	had	shown	that	 the	principle	could	be	

interpreted	in	either	way	-	not	only	to	refer	to	the	number	of	authorities	but	also	the	degree	

of	the	authorities.	 In	Decision	No.	10	of	2012,	the	Court	clearly	referred	to	the	number	of	

authorities	 given	 to	 local	 governments	 as	 a	 translation	 of	 the	 wide	 autonomy	 principle.	

Similarly,	 in	 its	Decision	No.	72	of	2010,	the	Court	 indicated	that	Article	66	of	the	Forestry	

Law,	(which	contains	a	blanket	statement	of	the	obligation	of	the	central	government	to	hand	

over	 part	 of	 the	 forest	 administration	 authorities	 to	 local	 governments,)	 was	 considered	

adequate	 to	 guard	 the	 wide	 autonomy	 principle,	 and	 was	 thus	 constitutional.	 Implicitly,	

however,	in	Decision	No.	10	of	2012,	the	Court	also	considered	the	degree	of	the	authorities	

given	 to	 local	 governments	 as	 it	 decided	 that	 mere	 coordination	 does	 not	 sufficiently	

guarantee	the	wide	autonomy	principle,	making	the	authority	in	this	case	unconstitutional.	

	

III.B.	2014	-	Onward	

	

When	the	2014	Local	Government	Law	was	enacted	and	distanced	itself	from	the	1999	Law,	

local	governments	were	quickly	very	active	in	challenging	it.	

	

The	Court’s	Withdrawal	from	Testing	the	Constitutionality	of	the	Division	of	Power	

	
In	Decision	No.	87/PUU-XIII/2015,	the	first	major	test	of	the	2014	Local	Government	Law,	the	

Court	 held	 that	 the	 applicants	 lacked	 standing.	 Nevertheless,	 unlike	 its	 decisions	 in	 some	

other	related	cases	(Decision	No.	70/PUU-XII/2014	and	71/PUU-XII/2014),	the	Court	resolved	

several	principles	on	the	division	of	authority	between	the	central	and	 local	governments,	

presumably	using	the	opportunity	 to	declare	 its	position	concerning	the	controversial	 law.	

The	reasoning	in	this	decision	was	then	referred	to	as	precedent	in	later	Constitutional	Court	

decisions	concerning	the	2014	Local	Government	Law.	

	

																																																								
58
	Ibid	174.	



95	

 

The	applicant	in	this	case	was	the	local	government	of	Kutai	Barat,	East	Kalimantan,	which	

requested	 the	 Court	 to	 annul	 Appendix	 CC	 No	 5	 to	 the	 2014	 Local	 Government	 Law	

concerning	the	division	of	authority	between	the	central	and	local	governments	in	electricity-

related	matters.	The	reason	for	this	request	was	that	the	Appendix	did	not	convey	power	to	

regulate	 electricity	 to	 local	 governments,	 when,	 on	 the	 contrary,	 Law	 No	 30	 of	 2009	 on	

Electricity	granted	local	governments	various	powers.	The	authority	under	the	2009	Electricity	

Law	consists	of	a	whole	range	of	governmental	powers,	including	planning,	operations	and	

supervision.	 It	 includes,	 for	example,	 the	power	 to:	determine	general	electricity	policy	at	

local	 levels;	 issue	 licenses	 for	electricity	providers	or	 facilities	 located	 in	a	municipal	 area;	

regulate	basic	electricity	tariffs	for	consumers	or	prices	for	selling	electricity	from	generators	

that	have	 licenses	 from	 the	municipal	 governments;	 and	 issue	administrative	 sanctions	 to	

industries	which	are	licensed	by	the	municipal	government.	The	applicants	argued	that	the	

differences	between	the	two	laws	created	legal	uncertainty,	thus	contradicting	Article	28D	of	

the	1945	Constitution.59	

	

In	this	case,	the	Court	stated	that	both	the	central	government	and	local	governments	are	

responsible	for	governmental	affairs,	therefore:	

	

[i]f	 the	 Law,	within	 certain	 limits,	 also	 grants	 regional	 authorities	 the	 authority	 to	

uphold	matters	of	 concern	or	 affiliated	with	 the	 livelihood	of	 the	people,	 it	 is	 not	

contrary	to	the	1945	Constitution,	particularly	Article	33	Paragraph	(2).	It	is	entirely	

the	 policy	 of	 the	 legislator.	 Vice-versa,	 if	 the	 legislators	 are	 of	 the	 view	 that	 such	

matters	are	more	rightly	handed	over	to	the	central	government,	 it	 is	also	entirely	

the	policy	of	the	legislator.
60	

	

This	ruling	was	referred	to	in	the	other	two	Decisions,	No.	137/PUU-XIII/2015	and	56/PUU-

XIV/2016.	In	other	words,	during	this	period,	the	Court	consistently	avoided	engaging	with	

questions	of	distribution	of	authority	between	national	and	local	levels,	instead	leaving	it	to	

the	national	legislators	to	decide	such	matters.	This	approach	is	a	clear	departure	from	the	

Court’s	previous	decision	in	Decision	No.	10/PUU-X/2012,	in	which	the	Court	welcomed	the	

opportunity	to	use	its	power	to	test	the	constitutionality	of	the	division	of	authority	between	

the	central	and	local	governments	provided	in	the	statute.	There	is	no	discussion	in	Decision	

																																																								
59
	This	article	is	often	cited	in	judicial	review	cases	for	uncertainty	created	by	confusing	or	contradicting	legal	rules.	

60
	Paragraph	3.11.3	of	Constitutional	Court	Decision	No.	87/PUU-XIII/2015.	
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No.	 87	 of	 2015	 of	 Decision	 No.	 10	 of	 2012,	 so	 there	 is	 no	 clear	 reason	 provided	 for	 this	

departure.	If	the	three	decisions	can	be	used	as	a	precedent,	any	kind	of	division	of	authority	

introduced	by	the	legislature	is	constitutional	and	should	be	considered	so	by	the	court.	The	

problem,	however,	is	that	the	Indonesian	legal	system	does	not	follow	the	rule	of	precedent	

and	so	previous	decisions,	while	often	 influential,	are	not	binding.61	Therefore,	 there	 is	no	

guarantee	that	the	Court	will	use	these	three	decisions	as	a	reference	point	in	deciding	future	

cases.	

	

Decentralised	Power	of	Local	Governments	Falls	under	the	Executive	Power	
	

During	 this	 period,	 the	 Court	 confirmed	 the	 logic	 of	 the	 2014	 Law,	 which	 considers	

decentralisation	of	the	executive	branch.	In	Decision	No.	87	of	2015,	the	Court	viewed	local	

government	authority	in	carrying	out	governmental	affairs	as	situated	within	the	president’s	

power	as	the	ultimate	holder	of	governmental	affairs	in	the	Republic.62	To	support	this	view,	

the	 Court	 reaffirmed	 the	 use	 of	 Article	 4	 of	 the	 Constitution,	which	 grants	 governmental	

power	in	the	unitary	Republic	of	Indonesia	to	the	president.	In	the	Paragraph	3.11.2	of	the	

judgment,	the	Court	stated:	

	

In	the	context	of	State	organizers,	the	government	element	plays	an	important	role	

because	it	carries	out	everyday	governance	and	acts	for	and	on	behalf	of	the	Republic	

of	 Indonesia,	 as	 a	 unitary	 state	 as	 affirmed	 in	Article	 1	 paragraph	 (1)	 of	 the	 1945	

Constitution.	 The	 holder	 of	 government	 authority	 in	 the	 Unitary	 State	 of	 the	

Republic	of	Indonesia,	according	to	Article	4	paragraph	(1)	of	the	1945	Constitution	

is	the	president.	Therefore,	the	responsibility	of	the	administration	in	Indonesia	is	

in	the	hands	of	the	president.	It	is	therefore	appropriate	that	Article	6	of	the	[2014]	

Local	Government	Law	stipulates	that	the	Central	Government	determines	the	policy	

as	the	basis	of	governmental	affairs	and	in	Article	7	paragraph	(2)	of	the	[2014]	Local	

Government	Law	stipulates	that	the	president	shall	hold	final	responsibility	for	the	

implementation	 of	 Governmental	 Affairs63	 carried	 out	 by	 the	 Central	 and	 Local	

Governments	(emphasis	added).	

																																																								
61
	Simon	Butt,	Judicial	Review	in	Indonesia:	Between	Civil	Law	and	Accountability?	A	Study	of	Constitutional	Court	

Decisions	2003-2005	(PhD	Thesis,	University	of	Melbourne,	2006)	131-2.	
62
	This	view	confirms	the	2014	Local	Government	Law	view	that	local	government	autonomy	is	in	the	jurisdiction	

of	 the	 executive.	 See	General	 Elucidation	 Paragraph	 I	 (page	 3)	 and	 Paragraph	 II	 Law	No	 23	 of	 2014	 on	 Local	

Government.	
63
	The	governmental	affairs	itself	is	perceived	rather	widely	by	the	Court	as	any	‘governmental	power	that	becomes	

the	authority	of	the	President’.	Paragraph	3.13.2	of	Constitutional	Court	Decision	No.	87/PUU-XIII/2015.	
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The	 Court	 further	 stated	 that,	 at	 the	 implementation	 level,	 the	 president’s	 power	 is	

distributed	to	ministers	and	local	governments,	but	final	responsibility	remains	in	the	hands	

of	the	president	as	the	holder	of	the	power.	The	Court	upheld	the	stance	of	the	2014	Local	

Government	 Law	 that	 local	 governments	 authority	 is	 delegated,	 or	 sourced,	 from	 the	

President’s	power.	This	power	is	then	implemented	by	ministers	at	the	national	level	and	local	

governments	at	the	regional	level.	The	Court’s	decision	on	this	point	was	as	follows:	64	

	

Meanwhile,	 government	 affairs	 are	 understood	 as	 a	 governmental	 power	 that	

becomes	the	authority	of	the	President,	implementation	[of	which]	is	carried	out	

by	 the	 State	ministries	 and	 the	 administration	 of	 local	 governments	 to	 protect,	

serve,	empower	and	prosper	the	community	(vide	Article	1	number	5	of	the	Regional	

Government	Law)	(emphasis	added).	

	

After	making	these	points,	the	Court	then	clearly	situated	Article	18	of	the	Constitution	(which	

regulates	local	autonomy)	in	the	context	of	the	President’s	power,	stating	that	Article	18	of	

the	Constitution	means	that,	despite	the	final	responsibility	holder	being	the	President,	local	

governments	are	also	responsible	for	carrying	out	governmental	affairs	‘within	their	scope	of	

autonomy	 in	 a	 local	 government	 system	 that	 is	 regulated	 by	 statutes’.65	 This	 statement	

evidences	the	Court’s	emphasis	on	the	limitation	of	local	governments’	authority	by	statutory	

prescription.	

	

Limitation	of	the	Wide	Autonomy	Principle	within	National	Legislation	

	

The	limitations	of	the	wide	autonomy	principle	at	the	statutory	level	became	apparent	in	case	

No.	87	of	2015.	The	Court	in	this	case	did	not	discuss	the	wide	autonomy	principle	stated	in	

Article	18	of	the	Constitution,	instead	it	focused	on	the	role	of	legislators	to	further	define	the	

division	or	distribution	of	power	between	different	levels	of	government.	The	Court	even	used	

a	negative	and	conditional	statement,	stating	that	‘if	a	Law,	within	certain	limits,	hands	out	

authority	to	local	governments	to	carry	out	affairs	that	are	relevant	for	public	welfare,	it	is	

																																																								
64
	 Paragraph	 3.13.2	 of	 Constitutional	 Court	 Decision	 No.	 87/PUU-XIII/2015,	 see	 also	 Paragraph	 3.11.2	 of	 the	

Decision.	
65
	Paragraph	3.11.3	of	Constitutional	Court	Decision	No.	87/PUU-XIII/2015.	
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not	contrary	 to	 the	1945	Constitution,	particularly	Article	33	paragraph	 (2)’.66	Further,	 the	

Court	stated	‘if	the	national	legislators	are	of	the	view	that	it	[a	task]	is	more	appropriate	to	

be	carried	out	by	the	central	government,	that	is	also	within	the	full	authority	of	the	national	

legislators’.67	

	

This	implies	two	things:	first,	the	Court	confirmed	national	legislators’	full	authority	to	assign	

(or	not	 to	assign)	certain	authority	 to	 local	governments.	Consequently,	 the	scope	of	 local	

governments’	authority	is	fluid	as	it	depends	on	government	policy.	Second,	the	Court	also	

opened	 up	 room	 for	 legislation	 to	 create	 a	 greater	 role	 for	 the	 central	 government	 in	

managing	natural	resources	if	it	is	deemed	appropriate,	as	this	is	squarely	within	the	power	

of	the	national	legislators.	

	

Management	of	Natural	Resources:	The	Central	Government’s	Ultimate	Responsibility	

	

Regarding	 authority	 over	 natural	 resource	 management,	 the	 Court	 used	 analysis	 of	 two	

articles	to	convey	the	message	that	the	central	government	holds	absolute	power,	not	only	

under	Article	4	on	Presidential	power	but	also	Article	33	concerning	the	state’s	control	over	

natural	resources	management.	Article	33(2)	of	the	Constitution	reads,	‘Production	branches	

that	are	important	to	the	State	and	which	affect	the	livelihood	of	the	people	are	controlled	

by	the	State’.	Following	on	from	this	previous	point	 in	the	judgment,	the	Court	was	of	the	

view	that	the	President	as	the	representative	of	the	State	holds	ultimate	responsibility	 for	

natural	resources.	

	

In	addition	 to	 limitation	of	 local	government	authority,	 the	Court	also	clarified	 the	central	

governments’	role	in	decentralisation.	The	Court	confirmed	that	Articles	6	and	7	of	the	2014	

Local	Government	Law	are	in	accordance	with	the	Constitution:68	

	

Article	6	

The	Central	Government	establishes	a	policy	as	a	basis	 for	organizing	Government	

Affairs.	

	

																																																								
66
	Article	33	paragraph	(2)	1945	Constitution,	which	is	used	as	a	reference	in	the	case,	reads	as	follows:	‘Production	

branches	that	are	important	to	the	state	and	which	affect	the	livelihood	of	the	people	are	controlled	by	the	state’.	
67
	Paragraph	3.11.3	of	Constitutional	Court	Decision	No.	87/PUU-XIII/2015.	

68
	Paragraph	3.11.2	of	Constitutional	Court	Decision	No.	87/PUU-XIII/2015.	
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Article	7	

(1)	 The	 Central	 Government	 shall	 conduct	 guidance	 and	 supervision	 to	 the	

administration	of	Governmental	Affairs	by	Local	Governments.	

(2)	 The	 President	 holds	 the	 final	 responsibility	 upon	 the	 implementation	 of	

Governmental	Affairs	by	the	Central	and	Regional	Governments.	

	

These	two	Articles	are	part	of	the	founding	principles	that	distinguish	the	2014	Law	from	the	

two	previous	Local	Government	Laws	(1999	and	2004).	

	

Another	important	aspect	of	this	decision	is	the	Court’s	statement	that	the	four	principles	in	

the	2014	Local	Government	Law,	which	determine	what	concurrent69	governmental	affairs	

are	 to	 be	 given	 to	 each	 level	 of	 government,	 are	 constitutional.	 These	 principles	 are:	

accountability,	 efficiency,	 externality	 and	 strategic	 national	 interest.70	 The	 Court	 did	 not	

further	 elaborate	 these	 generic	 principles	 but	 held	 that	 the	 relevant	 principles	 were	

constitutional.	 Therefore,	Article	 13	of	 the	 Law	on	 the	 criteria	 of	 distribution	of	 authority	

(based	on	its	 location,	 its	users,	 its	 impacts,	the	efficiency	 level	of	 its	administrator	and	its	

national	strategic	value)	was	also	considered	to	be	constitutional.71	The	Court	then	applied	

the	criteria	to	electricity	and	concluded	that	the	distribution	of	authority	in	this	matter	under	

the	2014	Law	was	constitutional.		

	

This	decision	was	reaffirmed	in	case	No.	137/PUU-XIII/2015,	in	which	the	Court	confirmed	that	

the	classification	of	governmental	affairs	and	concurrent	governmental	powers	regulated	in	

2014	Local	Government	Law	was	constitutional.72	Using	this	argument,	the	Court	also	upheld	

the	constitutionality	of	the	powers	of	the	provincial	and	the	central	government	in	forestry,	

coastal	and	mining	sectors	under	the	2014	Local	Government	Law.73	

	

In	 all,	 this	 decision	 confirmed	 the	 constitutionality	 of	 11	 articles	 in	 the	 2014	 Law.74	 The	

applicants	 in	 case	 No.	 137	 of	 2015	 argued	 that	 these	 articles	 are	 the	 backbone	 of	 the	

centralised	nature	of	the	2014	Law,	as	these	articles	deny	local	governments	the	authority	

																																																								
69
	 Further	 discussion	of	 the	 concept	 of	 ‘concurrent’	 see	 Simon	Butt	 and	 Tim	 Lindsey,	 Indonesian	 Law	 (Oxford	

University	Press,	2018)	65-6.	
70
	Article	13(1)	Law	No	23	of	2014	on	Local	Government.	

71
	Paragraph	3.11.6	of	Constitutional	Court	Decision	No.	87/PUU-XIII/2015.	

72
	Paragraph	3.12.2	of	Constitutional	Court	Decision	No.	137/PUU-XIII/2015.	

73
	Paragraph	3.12.2	of	Constitutional	Court	Decision	No.	137/PUU-XIII/2015.	

74
	Article	9(1)-((5);	Article	11(1)-(3);	Article	12	(1)-(3);	Article	13	(1)-(4);	Article	14(1)-(4);	Article	15(1)-(5);	Article	

16(1)	and	(2);	Article	17(1)-(3)	of	the	2014	Local	Government	Law.	
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guaranteed	 for	 them	 by	 the	 Constitution.75	 The	 Court’s	 decision	 to	 uphold	 the	

constitutionality	of	the	11	articles	has	several	important	implications	for	the	systematic	role	

of	the	central	government	in	the	management	of	natural	resources.	

	

To	help	the	reader	navigating	the	issues	before	the	Court,	the	11	articles	will	be	divided	into	

three	topics:	(1)	the	general	division	of	authority	between	the	central	and	local	governments;	

(2)	the	specific	aspect	of	natural	resources	management;	and	(3)	the	specific	authority	of	the	

central	government	to	develop	national	policy	 (NSPK)	and	to	supervise	 its	 implementation	

(monitoring	and	oversight).		

	

With	 respect	 to	 the	 first	 aspect,	 the	 Court	 confirmed	 the	 concurrent	 nature	 of	 natural	

resource	management	outlined	in	Articles	9,	11,	12,	13,	15,	and	21	of	the	Law.	Article	9	of	the	

2014	 Local	Government	 Law	states	 that	 governmental	 affairs	 are	 to	be	divided	 into	 three	

categories:	absolute,	concurrent	and	general.	The	second	category,	concurrent	governmental	

affairs,	is	the	only	category	that	is	decentralised,	while	the	first	is	the	absolute	authority	of	

the	central	government	and	the	last	is	the	authority	of	the	president	as	the	head	of	the	state.	

Article	 11	 of	 the	 2014	 Local	 Government	 Law	 then	 provides	 that	 concurrent	 authority	 is	

divided	into	two	categories:	obligatory	and	optional	authority.	Obligatory	authority	should	be	

carried	 out	 by	 local	 governments	 while	 the	 optional	 authority,	 as	 the	 name	 explains,	 is	

optional.	Optional	 authority	means	 that	 local	 governments	are	given	 the	power	 to	decide	

whether	 they	 want	 to	 exercise	 the	 authority	 or	 not.	 Article	 12	 of	 the	 Law	 then	 lays	 out	

governmental	authorities	that	are	categorised	as	obligatory	and	optional.	Article	13	explains,	

based	on	principles	stated	in	sub-sections	(1)	and	(2),	which	of	the	authorities	goes	to	which	

level	of	government.	Based	on	these	principles,	the	Law	states	that	when	locations,	users	or	

impacts	of	a	certain	activity	are	situated	within	a	municipal	area,	municipal	governments	have	

authority;	if	it	crosses	municipalities,	it	goes	to	provincial	governments;	and	when	it	crosses	

provinces,	 the	 authority	 belongs	 to	 the	 central	 government.	 Articles	 15	 and	 21	 state	 that	

further	explanation	of	the	authorities	at	each	level	of	government	for	each	sector	appear	in	

the	annex	to	the	Law	and	it	is	to	be	further	regulated	by	government	regulation.	

	

																																																								
75
	Paragraph	3.8	of	the	Constitutional	Court	Decision	No.	137/PUU-XIII/2015.	
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The	second	topic	that	was	reviewed	by	the	Court	was	the	transfer	of	management	power	over	

some	 natural	 resources	 sectors,	 specifically	 forestry,	 mining	 and	 fisheries,76	 from	 the	

municipal	to	the	provincial	level	to	the	central	government	in	Articles	14,	27	and	28	of	the	

2014	Law.	These	articles	rearrange,	or,	as	some	say,77	recentralise,	the	authority	to	allocate	

management	of	(some)	natural	resources	to	the	upper-level	governments:	the	provincial	and	

the	 central	 governments.	 These	 articles	 effectively	 withdraw	 all	 previous	 authority	 of	

municipal	governments	to	regulate	these	sectors,	 including	 issuing	 licenses.	Relying	on	the	

principle	that	distribution	of	authority	lies	with	the	national	legislature,	the	Court	upheld	the	

constitutionality	of	these	articles.	

	

Regarding	the	last	aspect,	the	specific	authority	of	the	central	government	to	issue	NSPKs	and	

to	supervise	their	implementation	in	relation	to	concurrent	authorities	(Articles	16	and	17	of	

the	 2014	 Law),	 NSPKs	 are	 meant	 to	 set	 guidelines	 for	 lower	 level	 governments	 in	

implementing	 their	authority	 in	 the	 relevant	sector.	Articles	16	and	17	of	 the	Law	read	as	

follows:	

	

Article	16	

(1) The	Central	Government	in	carrying	out	concurrent	governmental	affairs	as	meant	in	

Article	9	paragraph	3	is	authorized	to:	

(a) establish	norms,	standards,	procedures,	and	criteria	 in	the	conduct	of	Government	

Affairs;	and	

(b) carry	out	monitoring	and	supervision	on	the	implementation	of	government	affairs	

that	become	regional	authorities.		

(2) The	norm	as	referred	to	in	paragraph	(1)	letter	(a)	shall	be	in	the	form	of	statutory	

provisions/regulations	 (peraturan	perundang-undangan)	established	by	 the	central	

government	as	a	guide	in	the	management	of	the	concurrent	affairs	that	belong	to	

the	central	and	regional	authority.	

Article	17	

(1) The	regions	shall	be	entitled	to	establish	regional	policies	to	administer	government	

affairs	that	fall	under	the	regional	jurisdiction;	

																																																								
76
	Palm	oil	is	not	included	in	this	category.	

77
	See,	for	example,	Muhammad	Alif	K	Sahide,	S	Supratman,	A	Maryudi,	Y-S	Kim,	and	L	Giessen,	‘Decentralisation	

Policy	as	Recentralisation	Strategy:	Forest	Management	Units	and	Community	Forestry	in	Indonesia’	(2016)	18(1)	

International	 Forestry	 Review	 78,	 80-1.	 For	 the	 general	 view	 on	 the	 recentralising	 nature	 of	 the	 2014	 Local	
Government	 Law,	 see	 Indra	 Perwira,	 ‘Konstitutsionalitas	 Undang-undang	 Nomor	 23	 Tahun	 2014	 Tentang	

Pemerintah	Daerah’	(2015)	2(3)	Padjajaran	Jurnal	Ilmu	Hukum	426,	438-40.	
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(2) the	regions	in	determining	regional	policy	as	referred	to	in	paragraph	1	shall	be	guided	

by	 the	 norms,	 standards,	 procedures,	 and	 criteria	 established	 by	 the	 central	

government;		

(3) in	the	case	that	regional	policies	made	to	implement	regional	affairs	and	the	policy	

do	not	follow	the	norms,	standards,	procedures,	and	criteria	referred	to	in	paragraph	

2,	the	central	government	shall	cancel	the	regional	policy	referred	to	in	paragraph	1.	

	

These	two	articles	set	up	the	central	government’s	authority	to	issue	national	guidance,	which	

includes	statutory	power	as	well	as	the	power	to	enforce	local	governments’	compliance	with	

that	guidance.	

	

In	response	to	the	applicants’	argument,	the	Court	cited	its	previous	decision,	No.	87	of	2015,	

and	 reconfirmed	 that	 the	 classifications	 of	 governmental	 affairs	 and	 the	 concurrent	

governmental	 power	 in	 2014	 Local	 Government	 Law	 were	 constitutional.78	 Using	 this	

argument,	 the	 Court	 also	 upheld	 the	 constitutionality	 of	 the	 power	 of	 provincial	 and	 the	

central	governments	in	forestry,	coastal	and	mining	sectors.79	

	

Conflicting	Laws	on	Division	of	Authority:	‘Lex	Posteriore	Derogat	Legi	Priori’	
	

The	next	problem	to	be	resolved	by	the	Court	was	what	happens	when	there	are	differences	

in	the	determination	of	the	distribution	of	authority	between	the	local	government	law	and	

the	sectoral	law.	In	resolving	this,	the	Court	relied	on	the	principle	of	‘lex	posteriore	derogat	

legi	priori’	or	the	later	law	prevails.	The	Court	did	not,	however,	rely	on	another	relevant	and	

important	principle:	‘lex	specialise	derogate	legi	generali’,	meaning	specialised	laws	prevail	

over	 general	 laws.	 The	 reliance	 on	 the	 first	 principle	 leaves	 less	 ambiguity	 and	 is	 clearer,	

rather	 than	 leaving	 room	 for	 debate	 over	 which	 law	 is	 more	 specialised	 regarding	

decentralisation	of	natural	resources	management,	the	local	government	law	or	the	sectoral	

law.	However,	 confusingly,	 the	Court	did	mention	another	 generic	principle	of	 Indonesian	

statutory	 interpretation,	 namely	 ‘lex	 superiore	 derogat	 legi	 inferiori’,	 or	 the	 higher	 law	

prevails.	As	both	conflicting	laws	are	at	the	same	level	in	the	hierarchy	of	laws,	it	is	not	clear	

how	the	latter	principle	is	applied	in	this	case,	or	for	other	cases	in	the	future,	as	the	Court	

did	not	clarify	this	point.	To	conclude,	despite	discussion	of	a	seemingly	irrelevant	principle,	

																																																								
78
	Paragraph	3.12.2	of	the	Constitutional	Court	Decision	No.	137/PUU-XIII/2015.	

79
	Paragraph	3.12.2	of	the	Constitutional	Court	Decision	No.	137/PUU-XIII/2015.	
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the	Court	was	clear	that	with	respect	to	Laws	regarding	the	distribution	of	authority	between	

different	level	of	governments,	the	one	that	comes	latest	shall	prevail	over	earlier	ones.	

	

IV.	(Mis)Perception	of	Officials	on	the	Central	Government’s	Role	in	Licensing	
	

As	 a	 result	 of	 the	 unsettled	 legal	 basis	 of	 the	 role	 of	 the	 sectoral	 ministries,	 Ministry	 of	

Agriculture	officials	are	also	divided	in	their	understandings	of	their	role	regarding	licensing,	

especially	in	relation	to	those	powers	devolved	to	local	governments	during	decentralisation.	

Their	misunderstanding	of	their	role	is	one	of	the	important	explanations	for	the	absence	of	

the	Ministry	of	Agriculture	from	monitoring	and	oversight	of	local	government	licensing.	

	

The	empirical	component	of	this	thesis	shows	that	officials	in	the	Ministry	of	Home	Affairs	(as	

the	 initiators	of	 the	 local	government	 law)	have	a	better	understanding	of	 the	 role	of	 the	

central	government	under	the	2014	Local	Government	Law	than	officials	in	sectoral	ministries	

such	as	the	Ministry	of	Agriculture.80	The	usual	practice	of	the	latter	officials	is	to	rely	only	on	

their	own	sectoral	law	to	determine	and	exercise	their	role,	and	they	are	rarely	aware	of	any	

relevant	local	government	law.	

	

Officials	in	the	Directorate	General	of	Estate	Crops	that	were	interviewed	–	from	the	top	of	

the	structure	(the	Director-General)	to	the	lowest	(Echelon	III	officials)	–	shared	their	feelings	

of	powerlessness	in	facing	obvious	violations	of	NSPKs	in	licensing	by	local	governments.	A	

former	Director	General	of	Estate	Crops	(Gamal	Nasir),	for	example,	stated	that	if	 irregular	

licenses	 are	 found	 ‘we	 [the	 Ministry	 of	 Agriculture]	 can	 only	 remind	 them	 [local	

governments],	as	there	is	no	basis	for	sanctions’81.	This	sentiment	was	also	shared	by	officials	

of	the	provincial	government,	which	is	the	representative	of	the	central	government	at	the	

local	level,	stating	that	they	cannot	do	anything	about	irregular	licensing.82		

	

As	mentioned	above,	monitoring	should	be	done	in	stages;	central	government	to	provincial	

governments,	 and	 provincial	 governments	 to	 district	 level	 governments.	 The	 authority	 to	

develop	NSPKs,	on	the	other	hand,	is	now	exclusively	held	by	the	central	level	government;	

																																																								
80
	 My	 interviews	 with	 Ministry	 of	 Home	 Affairs	 officials	 indicated	 that	 their	 understanding	 is	 closer	 to	 my	

understanding	of	Law	No	23	of	2014	on	Local	Government.	
81
	Interview	with	Gamal	Nasir,	Jakarta,	20	January	2017.	

82
	Interview	with	Tagor	Mulia,	Jambi,	23	January	2017.	
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therefore,	the	provincial	governments	are	only	the	implementors	of	ministerial	policies.	The	

absence	of	a	clear	reward	and	punishment	mechanism	from	the	Ministry	of	Agriculture	has	

made	 it	 impossible	 for	 provincial	 governments	 to	 take	 any	 action	 in	 their	monitoring	 and	

supervision	process,	if	it	were	to	be	conducted.	As	will	be	shown	in	Chapter	5,	the	Ministry	of	

Agriculture	does	not	have	a	written	standard	operational	procedure	for	the	monitoring	and	

supervision	of	local	governments	in	regards	to	plantation	licensing,83	due	to	its	officials’	lack	

of	understanding	of	their	newly	introduced	authority	under	the	2014	Local	Government	Law.	

Bambang,	 a	 Director	 at	 the	 Directorate	 General	 of	 Estate	 Crops,	 argues	 that	 this	 lack	 of	

understanding	is	because	the	Ministry	of	Agriculture	is	not	a	supervisor	of	local	governments,	

like	the	Ministry	of	Home	Affairs.84	

	

As	a	response	to	this	feeling	of	helplessness,	an	ex-Director-General	of	Estate	Crops,	Gamal	

Nasir,	said	that	during	a	discussion	of	the	2014	Plantation	Law,	he	proposed	to	the	Minister	

of	Agriculture	that	plantation	licensing	be	recentralised.	The	Minister	rejected	this	because	

he	did	not	want	to	face	protests	from	local	governments.	The	head	of	the	Association	of	Local	

Governments	at	the	time,	Isran	Noor,85	argued	that	licensing	would	be	more	expensive	if	it	

were	centralised.86	The	Director-General,	however,	claimed	that	the	parliament	and	business	

representatives	had	agreed	to	the	idea	of	recentralising	licenses.	

	

My	interviews	with	officials	from	the	Ministry	of	Home	Affairs	show	that	they	have	a	better	

understanding	of	 the	new	2014	 Local	Government	 Law	 than	 sectoral	ministries	 officials.87	

They	 admit,	 however,	 that	 the	new	paradigm	 introduced	under	 the	2014	 Law	 is	 only	 just	

beginning	to	be	institutionalised.	The	initiator	of	the	2014	Local	Government	Law,	Dr.	Made	

																																																								
83
	 Interview	 with	 Ms.	 Irmijati	 Nurbahar	 (Secretary	 General,	 Directorate	 General	 of	 Estate	 Crops,	 Ministry	 of	

Agriculture),	Jakarta,	4	October	2016.	
84
	Interview	with	Mr.	Bambang	Sad	(Former	Director	of	Post-Harvest	and	Business	Guidance,	Directorate	General	

of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	16	January	2017.	
85
	He	was	a	mayor,	then	Governor,	in	East	Kalimantan.	His	name	was	implicated	in	a	corruption	case,	but	he	was	

never	prosecuted,	see	Tribun	Kaltim,	‘Singgung	nama	ISran	Noor,	Mahasiswa	Tagih	Janji	Kejati	Tuntaskan	Dugaan	

Korupsi	di	Kutim’,	Tribun	Kaltim	 (online,	4	January	2018)	<http://kaltim.tribunnews.com/2018/01/04/singgung-

nama-isran-noor-mahasiswa-tagih-janji-kejati-tuntaskan-dugaan-korupsi-di-kutim>.	He	resigned	as	the	mayor	of	

Kutim	 due	 to	 his	 disappointment	 at	 the	 withdrawal	 of	 the	 municipal	 government	 authorities	 in	 2014	 Local	

Government	Law,	see	Tribun	Kaltim,	‘Warga	Bertanya,	Begini	Penjelasan	Isran	Noor	Soal	Pengunduran	Dirinya	Saat	

Jadi	 Bupati	 Kutim’,	 Tribun	 Kaltim	 (online,	 18	 June	 2018)	 <http://kaltim.tribunnews.com/2018/06/18/warga-

bertanya-begini-penjelasan-isran-noor-soal-pengunduran-dirinya-saat-jadi-bupati-kutim?page=all>.	
86
	Gamal	rejected	the	idea,	stating	that	‘there	was	no	payment	when	licenses	were	issued	by	us’	(‘mana	ada	bayar-

bayar	kalau	di	kita’):	interview	with	Gamal	Nasir,	Jakarta,	20	January	2017.	
87
	Interview	with	Nyoto,	Ala	Baster	and	Yudi	Timor,	Jakarta,	7	December	2016.	Similar	to	that	of	the	Ministry	of	

Agriculture	officials,	the	absence	of	a	comprehensive	understanding	of	their	new	authority	under	the	2014	Local	

Government	Law	is	also	shared	by	other	ministries	such	as	Ministry	of	Environment	and	Forestry:	interview	with	

Vivien	Rosa	Ratnawati,	Jakarta,	16	December	2016.	
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Suwandi,	 the	 former	Director	General	 of	General	 Administration	 of	 the	Ministry	 of	Home	

Affairs,	and	the	initiator	of	the	2014	Local	Government	Law,	confirmed	this	by	stating	that	the	

understanding	of	the	Ministry	of	Home	Affairs	officials’	‘is	new	[and]	has	only	recently	been	

developed’.88	 For	 example,	 the	 Ministry	 of	 Home	 Affairs	 officials	 still	 do	 not	 have	 the	

necessary	guidance	on	how	to	provide	support	and	conduct	oversight	of	local	governments	

under	the	new	law.89	 In	other	words,	the	new	role	of	the	central	government	is	still	 in	the	

process	 of	 institutionalisation,	 even	 within	 the	 closest	 circles	 of	 the	 relevant	 central	

government	agency.	This	explains	the	absence	of	a	proper	understanding	in	other	sectoral	

ministries.	As	a	result,	in	practice,	the	newly-introduced	role	of	sectoral	ministries	to	monitor	

and	oversee	their	NSPKs	under	the	2014	Local	Government	Law	does	not	yet	have	‘actual’	

legal	power	or	impact.	

	

The	absence	of	a	clear	role	for	sectoral	ministries	for	most	of	the	period	since	decentralisation	

began	in	1999,	and,	as	shown,	even	after	2014	Local	Government	Law	was	introduced,	has	

resulted	in	fragmented	responses	from	sectoral	ministries.	The	circumstances	of	each	sector	

shape	the	responses	of	different	ministers	and	therefore	different	ministries	take	different	

approaches	towards	their	sectoral	laws.	

	

V.		Conclusion	
	

This	chapter	explained	how	the	general	legal	framework	of	decentralisation	prescribes	a	role	

of	the	central	government	in	managing	natural	resources,	and	to	what	extent	this	has	enabled	

a	strategic	 role	 for	 the	central	government.	Assessment	of	 the	1999,	2004	and	2014	Local	

Governments	Laws,	along	with	relevant	Constitutional	Court	decisions	above,	leads	me	to	the	

following	conclusions.	

	

V.A.	Unsettled	Role	of	the	Central	Government	
	

First,	the	incoherent	legal	framework	is	an	indication	that	the	role	of	the	central	government	

is	still	developing,	and	policy	makers	are	trying	to	find	the	right	balance	for	the	role	of	the	

central	government	in	the	context	of	decentralisation.	This	is	clear	from	analysis	of	the	three	

main	 laws	 on	 decentralisation,	 the	 1999,	 the	 2004	 and	 the	 2014	 Laws,	 as	 well	 as	

																																																								
88
	Interview	with	Made	Suwandi,	Jakarta,	13	October	2016.		

89
	Interview	with	Nyoto,	Ala	Baster	and	Yudi	Timor,	Jakarta,	7	December	2016.	
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Constitutional	Court	decisions.	My	analysis	shows	that	the	role	of	the	central	government	is	

still	evolving	and	has	not	yet	been	properly	settled.	As	a	result,	the	legal	framework	governing	

the	role	of	the	central	government	is	inadequate	as	it	tends	to	be	vague	and,	in	some	cases,	

conflicting.	

	

In	the	1999	Law,	the	monitoring	and	oversight	power	of	the	central	governments	was	largely	

absent,	while	 the	2004	Law	not	only	assigned	the	oversight	authority	as	 ‘supporting’	 local	

governments,	but	it	falls	almost	entirely	to	the	Ministry	of	Home	Affairs,	which	is	unrealistic.	

Further	changes	also	noticeable	under	the	change	of	label	in	the	Government	Regulation	on	

Monitoring	and	Oversight,	which	in	2005	still	had	the	word	‘Guideline’,	but	it	is	omitted	in	the	

2017	Regulation,	which	signalled	a	shift	in	the	central	government’s	confidence	to	be	more	

assertive	in	its	oversight	powers.	

	

As	this	legal	power	is	relatively	recent,	it	has	not	been	fully	institutionalised	within	the	sectoral	

ministries.	The	first	sign	is	the	absence	of	the	sectoral	ministry	officials	from	this	role,	as	this	

chapter	showed,	and	further,	as	Chapter	5	will	elaborate,	the	 institutional	structure	of	the	

Ministry	of	Agriculture	still	does	not	support	this	monitoring	and	oversight	authority.	

	

V.B.	The	Absence	of	Consistent	Understandings	by	 Implementing	Officials	and	Law	

Makers	
	

It	is	widely	accepted	that	a	solid	understanding	on	the	part	of	implementing	agencies,	as	the	

actual	practical	face	of	the	written	law,	is	a	sign	of	the	mature	formation	of	a	legal	principle.	

This	means	that	the	understanding	of	at	least	the	implementing	officials	will	be	less	varied,	

and	the	principle	will	be	even	more	established,	when	there	is	a	widely	accepted	view	of	the	

principle	among	legal	communities	and	the	public	in	general.	Thus,	a	solid	understanding	of	

implementing	officials	of	the	legal	framework	is	a	pre-requisite	for	successful	implementation	

of	a	law.		

	

The	 unsettled	 legal	 framework	 of	 the	 Local	 Government	 Laws	 provides	 fertile	 ground	 for	

confusion.	This	is	apparent	from	the	variety	of	understandings	between	different	officials	in	

different	ministries	about	their	roles	in	supporting	and	overseeing	licenses.	The	older	legal	

framework	 is	certainly	more	 institutionalised	compared	to	 the	newer	 legislative	approach,	

which	also	yet	to	be	clearly	expressed	within	the	sectoral	legal	frameworks,	and	so	is	not	yet	
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widely	accepted	in	the	institutions.	This	explains	the	Ministry	of	Agriculture’s	perception	that	

it	does	not	have	the	authority	to	discipline	local	governments,	even	when	local	governments	

deliberately	ignore	relevant	national	laws	and	policies.	

	

This	is	made	worse	by	the	sectoral	competition	between	national	ministries.	The	Ministry	of	

Home	Affairs	has	not	adequately	shared	its	views	and	ensured	that	of	sectoral	ministries	such	

as	the	Ministry	of	Agriculture	understand	the	new	construction	of	central-local	relations	in	

the	2004	and	2014	Local	Government	Laws.	The	poor	understanding	of	implementing	officials	

concerning	their	role	in	ensuring	order	also	contributes	to	further	disjunction	in	the	technical	

policies	 that	are	produced	by	 these	officials.	This	happens	because	Ministry	of	Agriculture	

officials	resort	to	prior	knowledge	informed	by	an	older	set	of	legal	principles	when	exercising	

their	authority,	including	when	developing	technical	regulations	(NSPKs).	This	confusion	also	

explains	the	absence	of	the	Ministery’s	adequate	 institutional	capacity	when	working	with	

local	governments	in	the	context	of	palm	oil	governance.	

	

On	the	other	hand,	a	lack	of	understanding	of	the	main	legal	framework	is	not	the	only	factor	

that	causes	disjuncture	 in	 the	 relationship	between	the	central	and	 local	governments.	As	

other	 sectoral	 environment	 and	natural	 resources	 laws,	 such	 as	 forestry	 and	mining	 have	

shown,	there	are	alternative	approaches	that	can	be	introduced	nothwitstanding	the	absence	

of	a	clear	main	legal	framework.	On	this	point,	Chapter	6	will	show	that	the	behaviour	of	each	

ministry	is	also	influenced	by	the	political	environment	of	that	particular	sector.	

	

V.C.	Opportunity	to	Properly	Designed	a	Mechanism	of	Monitoring	and	Supervision	
	

As	mentioned	in	Chapter	2,	central	government	involvement,	if	properly	designed	and	carried	

out,	would	be	beneficial	for	the	governance	of	government	affairs.	The	central	government	

often	 has	more	 resources	 and	 greater	 capacity	 to	 carry	 out	 tasks.	 Furthermore,	 upwards	

accountability	could,	at	times,	be	more	effective	to	ensure	local	governments	perform	their	

duties	 responsibly,	 rather	 than	 relying	 on	 downwards	 accountability,	 particularly	 in	 the	

Indonesian	 context.	 This	 is	 because	 downwards	 accountability	 requires	 active	 community	

participation	which,	in	many	cases,	is	absent	at	the	local	level	in	Indonesia.	On	the	other	hand,	

the	capacity	of	civil	society	at	the	national	level	is	stronger,	and	so	has	stronger	influence	on	

relevant	government	institutions.	
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The	 absence	 of	 clear	 authority	 has	 proven	 to	 be	 detrimental	 to	 the	 implementation	 of	

decentralised	 authority.	 My	 fieldwork	 found	 that	 the	 absence	 of	 clarity	 has	 served	 as	 a	

convenient	excuse	for	relevant	sectoral	ministries,	such	as	Ministry	of	Agriculture,	to	escape	

their	 share	 of	 responsibility	 when	 a	 sector	 is	 badly	 governed,	 as	 the	 case	 with	 palm	 oil,	

discussed	in	the	next	chapter.	The	central	government	can	easily	escape	responsibility,	stating	

that	‘we	cannot	do	anything,	as	local	governments	are	not	our	subordinates’,90	or,	as	another	

informant	 stated,	 ‘the	 authority	 has	 been	 transferred	 to	 local	 governments,	 they	 should	

conduct	 supervision	 of	 licenses’	 –	 in	 other	 words,	 ‘it	 is	 not	 our	 problem’.91	 The	 central	

government	should	be	made	aware	that	it	has	a	shared	responsibility,	and	therefore,	should	

have	a	more	constructive	approach	to	ensuring	that	local	governments	properly	exercise	their	

authority.	The	absence	of	such	awareness	and	mechanisms	is	a	key	cause	of	the	prevailing	

chaotic	environment	for	palm	oil	commodity	governance,	as	the	next	chapter	will	show.	

	

The	absence	of	clear	responsibility	for	sectoral	ministries	in	decentralisation	(that	is	realised	

through	their	responsibility	to	monitor	and	oversee	local	government’s	conduct	under	their	

line	of	responsibility)	also	disables	an	adaptive	policy	cycle	to	improve	the	capacity	of	local	

governments.	A	good	monitoring	and	supervision	mechanism	would	provide	the	necessary	

constructive	feedback	cycle	between	the	central	and	local	governments.	Such	a	system	would	

ensure	 that	 the	central	government	has	 the	necessary	data	 to	assist	 local	governments	 to	

properly	exercise	their	power,	sanction	bad	practices	and	encourage	good	practices	which,	in	

the	end,	would	help	build	public	trust	in	decentralisation.	The	absence	of	clear	responsibility	

for	the	relevant	sectoral	ministries	prevents	this	mechanism	from	taking	place.		

	

Discussion	of	the	2014	Local	Government	Law	and	Constitutional	Court	decisions	concerning	

this	Law	provides	opportunities	for	realising	the	strategic	role	of	the	central	government.	This	

is	 particularly	 the	 case	because	 the	2014	 Law	has	 clearly	 acknowledged	 that	 the	ultimate	

responsibility	 for	 governmental	 affairs	 lies	 with	 the	 central	 government	 and	 three	

Constitutional	 Court	 decisions	 have	 confirmed	 this.	 This	 clarity	 is	 necessary	 to	 start	 the	

																																																								
90
	Interview	with	Bambang	Sad	(Former	Director	of	Post-Harvest	and	Business	Guidance,	Directorate	General	of	

Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	16	January	2017.	
91
	 Interview	with	Ms.	Midiati	MM	(Head	of	Sub-Directorate	on	Business	Guidance	and	Sustainable	Plantations,	

Directorate	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	18	November	2016.	I	agree	with	that	statement,	but	

as	 discussed	 in	 Chapter	 3,	 in	 principle,	 the	 central	 government	 still	 has	 the	 responsibility	 to	 ensure	 local	

governments	carry	out	their	responsibilities	properly.	
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development	 of	 a	 proper	 mechanism	 of	 monitoring	 and	 supervision	 by	 the	 central	

government	that	can	be	empowering	for	local	governments.		

	

After	discussing	the	adequacy	of	the	central	government	authority,	and	how	it	has	changed	

over	the	time,	as	well	as	challenges	and	opportunities	provided	by	the	legal	framework,	the	

next	chapter	will	discuss	how	the	Ministry	of	Agriculture	responds	to	the	legal	framework,	

before	analysing	the	factors	that	contribute	to	those	responses.	
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CHAPTER	4	

THE	LICENSING	OF	PALM	OIL	PLANTATIONS	AND	THE	ROLE	OF	THE	MINISTRY	OF	

AGRICULTURE	

	

I. Background	
	

As	mentioned	in	the	previous	chapter,	the	general	legal	framework	for	decentralisation	gives	

two	 primary	 roles	 to	 the	 central	 government:	 the	 development	 of	 guidelines	 for	 local	

governments	(known	as	Norms,	Standard	Procedure,	and	Criteria/NSPK);	and	the	monitoring	

and	supervision	of	the	implementation	of	these	guidelines.	This	chapter	assesses	how	these	

two	roles	apply	to	the	plantation	sector.	Specifically,	it	assesses	one	only	of	the	NSPKs	related	

to	the	procedure	for	plantation	licensing,	and	the	Ministry	of	Agriculture’s	role	in	supervising	

the	implementation	of	relevant	NSPKs.	Analysis	of	these	two	aspects	serves	as	the	basis	for	

further	discussion	of	the	performance	of	the	central	government’s	role	in	plantation	licensing.	

To	 conduct	 this	 assessment,	 the	 chapter	 mainly	 relies	 on	 analysis	 of	 written	 laws	 and	

regulations.	

	

Since	independence	in	1945,	Indonesia	has	enacted	two	Plantation	Laws,	both	in	the	post-

Soeharto	reform	era:	2004	and	2014.1	This	chapter	focuses	on	the	2004	Law	and	its	technical	

regulations	for	two	reasons.	First,	this	was	the	Law	in	force	for	the	majority	of	the	research	

period.	 Second,	 as	 of	 March	 2019,	 the	 implementing	 regulations	 for	 plantation	 licensing	

under	the	2014	Plantation	Law,	which	are	necessary	for	its	application,	were	still	not	yet	in	

place.	The	2014	Plantation	Law	is	therefore	implemented	through	a	Ministry	of	Agriculture	

Regulation	that	was	passed	under	the	2004	Plantation	Law.	This	means,	there	has	been	no	

significant	 legal	 change	 to	 the	 technical	details	of	 the	plantation	 licensing	procedures	and	

mechanisms	 since	 the	 2004	 Law.2	 The	 2014	 Plantation	 Law	 itself	will	 be	 analysed	 later	 in	

Chapter	 6	 to	 investigate	 how	 it	 responded	 to	 the	 problems	 that	 arose	 under	 the	 2004	

																																																								
1
	 Before	 2004,	 plantation	 licensing	 was	 mainly	 regulated	 by	 ministerial	 regulations,	 including	 Minister	 of	

Agriculture	 Decree	No	 325/Kpts/UM/5/1982	 on	 Licensing	 Procedure	 for	 Sub-Sector	 of	 Plantation;	Minister	 of	

Agriculture	Decree	No	229/Kpts/KB550/4/1991	on	Development	of	Large	Plantations	and	Procedure	of	Principal	

Approval	 of	 Plantation	 Business,	 amended	 by	 Minister	 of	 Agriculture	 Decree	 No	 753/Kpts/KB.5501/12/93;	

Minister	 of	 Agriculture	 Decree	 No	 786/Kpts/KB120/96	 concerning	 Plantation	 Business	 Licenses;	 Ministry	 of	

Forestry	and	Agriculture	Decree	No	107/Kpts-II/1999	on	Plantation	Business	Licenses;	and	Minister	of	Agriculture	

Decree	No	357/Kpts/HK350/5/2002	on	Guidance	for	Plantation	Licenses.	
2
	 It	 is	 explained	 below	 why	 Minister	 of	 Agriculture	 Regulations	 are	 still	 valid	 under	 Law	 No	 39	 of	 2014	 on	

Plantations.	
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Plantation	Law	and	reveal	the	political	factors	that	have	influenced	the	set-up	of	the	licensing	

governance	for	palm	oil.	

	

This	chapter	also	considers	relevant	environmental	and	natural	resources-related	laws	that	

influence	the	governance	of	palm	oil	plantation	licensing.	Even	though	business	licenses	such	

as	plantation	 licenses	may	at	first	appear	different	to	other	 licenses	regulated	by	different	

sectoral	 laws,	 the	 surrounding	 legislative	 context	 must	 be	 considered	 if	 adherence	 to	 all	

relevant	 requirements	 is	 to	 be	 achieved.	 This	 is	 because	 the	 licensing	 systems	 are	 in	 fact	

interrelated,	with	other	licenses	required	to	obtain	business	licenses,	and,	in	turn,	business	

licenses	are	sometimes	required	to	gain	other	different	licenses.	Thus,	for	a	comprehensive	

assessment,	relevant	laws	and	regulations	must	also	be	considered.	Assessment	of	these	laws	

is	also	important	to	reveal	the	challenges	and	opportunities	faced	by	the	plantation	sector	in	

its	interaction	with	other	legal	frameworks.	

	

An	assumption	underlying	this	research	is	that	the	ability	of	the	state	to	manage	plantations	

sustainably	depends	upon	its	effective	control	over	plantation	activities	through	licensing.	In	

this	context,	discussing	other	environmental	and	natural	resources	laws	is	inevitable	because	

different	sustainability	aspects	of	plantations	are	regulated	by	different	laws	and	regulations,	

as	will	be	shown	throughout	this	chapter.	

	

Through	analysis	of	these	connected	laws	and	regulations,	this	chapter	tests	whether	strong	

sectoral	rivalries	(known	in	Indonesia	as	‘ego	sektoral’)	contribute	to	a	licensing	governance	

system	 that	 is	 conflicting,	 overlapping	 and	 problematic.	 The	 sectoral	 approach	 to	 natural	

resource	management	has	at	least	two	key	features.	The	first	is	conflicting	sectoral	goals,	a	

result	of	disconnection	between	sectors.	In	practice,	this	means	achievement	in	one	sector	

can	be	 considered	adversity	 in	 another.	 For	 example,	 expansion	of	 palm	oil	 plantations	 is	

regarded	as	a	success	in	the	Ministry	of	Agriculture	but	reported	as	a	problem	by	the	Ministry	

of	Forestry.3	The	second	feature	is	the	relative	autonomy	of	portfolio	ministers	to	choose	a	

																																																								
3 See,	for	example,	2017	Yearly	Report	of	the	Ministry	of	Agriculture,	which	stated	that	the	palm	oil	production	

went	up	6.12%	compared	to	2016	(p.	46).	The	issue	of	palm	oil	plantations	in	forest	areas,	which	contributed	to	

the	increase	of	production,	was	not	mentioned	in	the	report.	On	the	other	hand,	the	Ministry	of	Environment	

and	Forestry	Performance	Report	reported	palm	oil	in	forest	area	as	problematic,	see	Performance	Report	of	

Ministry	of	Environment	and	Forestry	2016,	

<https://drive.google.com/file/d/0B3iBo8knJdOiekVKQW5WNWQwUmM/view>,	34;	see	also	Rinaldi	

Mohammad	Azka,	19	Oktober	2018,	“Pemerintah	Evaluasi	2,3	Juta	Ha	Lahan	Sawit	dalam	Hutan”,	

<https://ekonomi.bisnis.com/read/20181019/9/851140/pemerintah-evaluasi-23-juta-ha-lahan-sawit-dalam-

hutan>,	in	which	the	MoEF	stated	that	palm	oil	in	forest	area	should	be	evaluated. 
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strategy	 that	 is	 then	 reflected	 in	 each	 sectoral	 law,	 as	 discussed	 in	 Chapter	 6.	 These	 two	

features	of	the	sectoral	approach	at	times	require	ministries	to	disregard	the	fact	that	the	

various	 sectors	 relevant	 to	 natural	 resources	 governance	 are	 tightly	 connected.	 At	 the	

practical	level,	this	problematic	structure	is	also	the	root	cause	of	much	irregular	licensing	as	

outlined	in	Chapter	1	as	well	as	the	absence	of	enforcement.	Later,	 in	Chapter	6,	 it	will	be	

shown	how	these	legal	problems	were	not	addressed	in	the	2014	Plantation	Law,	indicating	

the	capture	and	interplay	of	political	interests	in	the	drafting	process	of	the	Law.	

	

Another	 point	 of	 investigation	 in	 this	 chapter	 is	 the	 weak	 legal	 support	 available	 to	 the	

Ministry	 of	 Agriculture	 to	 conduct	 monitoring	 and	 oversight	 of	 violations	 of	 the	 various	

national	NSPKs	 related	 to	 licensing.	 In	 Chapter	 3,	 I	 showed	 how	 this	weak	 support	was	 a	

feature	of	the	Local	Government	Laws	and	this	chapter	seeks	to	show	that	the	2004	Plantation	

Law	was	equally	weak	and	did	not	 resolve	 in	 the	 loopholes	 created	by	 Local	Government	

Laws.	Chapter	6	will	show	how	weak	the	2014	Plantation	Law	is,	at	 least	 in	comparison	to	

other	environmental	and	natural	resources	laws.	

	

The	chapter	commences	with	a	discussion	of	plantation	 licenses	 in	 the	context	of	broader	

environment	and	natural	resources.	This	section	briefly	 illustrates	how	plantation	 laws	are	

connected	 to	 the	 broader	 regulatory	 framework.	 It	 also	 serves	 as	 the	 introduction	 to	 the	

problems	related	to	the	sectoral	approach	that	haunt	Indonesian	regulatory	and	bureaucratic	

cultures.	Second,	this	chapter	discusses	the	governance	of	plantation	licensing.	The	discussion	

of	this	topic	is	divided	on	the	basis	of	the	natural	resource	management	cycle,	which	consists	

of	planning,	utilisation	and	enforcement.	Third,	the	adequacy	of	the	NSPKs	and	the	Ministry	

of	Agriculture’s	role	in	monitoring	and	oversight	is	investigated.	The	chapter	closes	with	an	

analysis	of	the	data	presented	and	a	conclusion.	

	

II.	 Palm	 Oil	 Plantation	 Licenses	 in	 the	 Web	 of	 Environmental	 and	 Natural	

Resources	Laws	
	

Natural	 resources	 physically	 overlap	 and	 their	 exploitation	 is	 likely	 to	 have	 cross-sectoral	

impact.	For	example,	areas	for	mining,	oil	and	gas	extraction,	plantation	(including	palm	oil)	

and	 forestry	 activities	 in	 some	 cases	 occur	 in	 the	 same	 location.4	 Even	where	 there	 is	 no	

																																																								
4
	Budy	Resosudarmo,	Ani	Nawir,	Ida	Aju	Pradnja	Resosudarmo,	and	Nina	Subiman,	‘Forest	Land	Use	Dynamics	in	

Indonesia’	 in	 Anne	 Booth,	 Chris	Mannning	 and	 Thee	 Kian	Wie	 (eds),	 Land,	 Livelihood,	 The	 Economy,	 and	 The	
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direct,	physical	overlap,	the	pollution	created	by	different	activities	such	as	mining	and	palm	

oil	plantations	is	known	to	have	a	significant	environmental	impact	on	connecting	waterways.	

Thus,	effective	legal	frameworks	are	needed	to	ensure	smooth	operation	and	effective	impact	

mitigation.	

	

The	 legal	 landscape,	 however,	 is	 complicated	 because	 each	 natural	 resource,	 and	 the	

different	phases	of	their	utilisation,	are	regulated	by	separate	legal	frameworks.	For	example,	

there	 are	 separate	 laws	 for	 forestry,	 mining	 and	 plantations.	 There	 are	 also	 different	

legislative	frameworks	with	respect	to	spatial	planning,	environmental	protection	and	waste	

management.	In	this	context,	to	fully	apply	sustainable	principles	in	licensing	governance,	all	

relevant	laws	affecting	the	operation	of	plantations	must	be	considered.	Diagram	4.A	below	

shows	how	plantation	licensing	is	situated	in	relation	to	other	legal	frameworks.	 	

																																																								
Environment	in	Indonesia:	Essays	 in	Honour	of	Johan	Hardjono	 (Yayasan	Pustaka	Obor	Indonesia,	2012)	22,	33;	
Direktorat	Sumber	Daya	Mineral	dan	Pertambangan	Badan	Perencanaan	Nasional,	 ‘Mengatasi	Tumpang	Tindih	

Antara	 Lahan	 Pertambangan	 dan	 Kehutanan’	 (Web	 Page,	 no	 date)	

<http://bappenas.go.id/files/4013/4985/2795/6mengatasi-tumpang-tindih-antara-lahan-pertambangan-dan-

kehutanan__20081123002641__5.pdf>;	 Lusia	 Arumingtyas,	 ‘Mencengangkan!	 Peta	 BRG	 Perlihatkan	 Setengah	

Juta	 Hektar	 Konsesi	 di	 Lahan	 Gambut’,	 Mongabay.co.id	 (online,	 10	 June	 2016)	

<https://www.mongabay.co.id/2016/06/10/mencengangkan-peta-brg-perlihatkan-setengah-juta-hektar-

konsesi-di-kubah-gambut/>;	Anna	JP	Sanders,	Rebecca	M	Ford,	Lilis	Mulyani,	Anne	M	Larson,	Yusurum	Jagau,	and	

Rodney	 J	 Keenan,	 ‘Unrelenting	 Games:	 Multiple	 Negotiations	 and	 Landscape	 Transformation	 in	 the	 Tropical	

Peatlands	of	Central	Kalimantan	Indonesia’	(2019)	117	World	Development	196,	202.	
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Diagram	4.A5	
Plantation	Licensing	in	Relation	to	Other	Legal	Frameworks	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

	

This	diagram	illustrates	the	many	legal	forces	that	govern	plantation	activities.	The	first	row	

highlights	the	relevant	legal	instruments	that	are	regulated	under	different	legal	frameworks	

(in	 different	 colors).	 The	 second	 row	 shows	 the	 relevant	 authorities	 for	 the	 particular	

instrument	(in	corresponding	colors).		

	

As	can	be	seen	in	Diagram	4.A,	the	issue	of	plantation	license	is	preceded	by	many	licenses,	

permits	and	recommendations,	all	 issued	by	different	institutions.	Plantation	licenses	must	

also	be	followed	by	at	least	two	significant	steps.	If	situated	in	a	forest	area,	then	a	license	of	

release	from	the	forest	area	must	be	obtained	and,	finally,	plantation	license	holders	should	

obtain	cultivation	rights	from	the	Land	Agency.	

																																																								
5
	This	diagram	is	based	on	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	of	Plantation	Licensing,	

which	was	the	current	legal	reference	at	the	time	of	writing.	In	practice,	the	sequence	is	even	more	complicated,	

as	implementers	often	do	not	follow	it.	Sanders,	et.al	(n	3)	200-201.	In	this	context,	the	purpose	of	the	diagram	is	

only	 to	 give	 the	 reader	 a	 general	 sense	 of	 the	 process	 and	 the	 interactions	 between	 different	 instruments	

regulated	by	different	laws.	

	

A.	
Plantation	
License	
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Licenses	(examples	from	a	total		

of	12):	
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(Environmental Law); 
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Law); 
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regional forestry agency 
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Before	each	of	these	instruments	and	the	respective	legal	frameworks	are	discussed	in	the	

next	section,	it	is	necessary	to	understand	where	the	plantation	law	is	situated	in	the	larger	

environmental	 and	 natural	 resources	 legal	 framework,	 including	 its	 relation	 to	

decentralisation	laws.	Some	experts	consider	laws	that	govern	the	use	of	natural	resources,	

such	as	plantations,	a	part	of	the	environmental	legal	framework,	either	categorised	as	‘the	

widest	 sense	 of	 environmental	 law’6	 or	more	 commonly	 as	 ‘sectoral	 environmental	 laws’	

(SEL)7.	 On	 the	 other	 hand,	 some	 generic	 laws	 that	 regulate	 cross-cutting	 issues,	 such	 as	

environmental	law	and	spatial	planning	law,	are	often	referred	to	as	‘general	environmental	

laws’.8		

	

General	 environmental	 laws	 and	 sectoral	 environmental	 laws,	 as	 well	 as	 decentralisation	

laws,	govern	environmental	and	natural	resources	management	in	Indonesia.	While	each	of	

the	legal	frameworks	has	a	specific	purpose	and	is	managed	by	different	laws	and	institutions,	

together	 they	 work	 to	 establish	 a	 regulatory	 system	 for	 sustainable	 plantation	 activities.	

Diagram	 4.B	 below	 visualises	 the	 interaction	 of	 these	 different	 categories	 of	 law	 in	 the	

structure	of	a	house:	general	environmental	laws	are	the	foundation,	sectoral	environmental	

laws	 are	 the	 different	 pillars	 that	 stand	 on	 the	 principles	 laid	 by	 the	 foundation.	 The	

decentralisation	law	is	the	roof	that	becomes	the	umbrella	for	the	laws.	Each	of	the	categories	

connects	to	the	structure	and	strengthens	it.	It	is	because	of	this	interconnectness	that	this	

chapter	considers	the	legal	framework	as	a	whole.	

	 	

																																																								
6
	Adriaan	Bedner,	‘Amalgamating	Environmental	Law	in	Indonesia’	in	Julia	Arnscheidt,	Benjamin	Van	Rooij	and	Jan	

Michel	Otto	(eds),	Lawmaking	for	Development	(Leiden	University	Press,	2008)	171,	195.	
7
	Mas	Achmad	Santosa,	Good	Governance	dan	Hukum	Lingkungan	 (Indonesian	Center	 for	Environmental	 Law,	

2001);	see	also	Mas	Achmad	Santosa,	Josi	Khatarina	and	Rifqi	Sjarief	Assegaf,	‘Introduction:	Climate	Change	Risk,	

Source	 and	 Government	 Policies	 and	Measures’	 in	 Richard	 Lord,	 Silke	 Goldberg,	 Jutta	 Brunnee,	 and	 Lavanya	

Rajamani	(eds),	Climate	Change	Liability:	Transnational	Law	and	Practice	(Cambridge	University	Press,	2011)	178.	
8
	Santosa	(n	7).	
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In	 practice,	 however,	 the	 relationship	 between	 these	 laws	 is	 not	 as	 neat	 as	 this	 diagram	

suggests.	In	fact,	the	sectoral	approach	means	it	is	complex	and	often	conflicting.	Later	it	will	

be	shown	how,	in	practice,	this	ideal	governance	structure	does	not	work,	and	interactions	

between	various,	supposedly	 interconnected,	 laws	instead	creates	a	conflicted	governance	

system	 for	 palm	 oil	 licensing.	 This	 arises	 due	 to	 plantation	 activities	 being	 managed	 by	

different	Ministries	 ‘in	 silos’.	 This	 management	model	 is	 a	 result	 of	 strong	 ‘ego	 sektoral’	

attitudes,	the	relatively	equal	status	of	the	Ministries,	and	a	regulatory	environment	that	does	

not	 demand	 that	 different	 ministries	 cooperate.9	 Consequently,	 regulations	 passed	 by	 a	

Ministry	tend	to	advance	only	its	sectoral	interests,	while	ignoring	others.	To	make	matters	

worse,	each	sector	has	its	own	individual	laws,	which	have	equal	legal	status	to	the	laws	of	

other	sectors,	thus	sealing	these	conflicting	laws	in	place	for	the	users	to	unravel.10	

	

Below	I	set	out	my	understanding	of	licensing	governance	of	palm	oil	plantations	under	the	

2004	Plantation	Law	and	other	relevant	laws	and	regulations.	It	should	be	noted	that	because	

differences	 between	 the	 categorisation	 of	 the	 various	 laws	 are	 irrelevant	 in	 practice,	 this	

																																																								
9
	See	also	Takdir	Rahmadi,	‘Toward	Integrated	Environmental	Law:	Indonesian	Experiences	So	Far	and	Expectations	

of	a	 Future	Environmental	Management	Act’	 in	Michael	 Faure	and	Nicole	Niessen	 (eds)	Environmental	 Law	 in	
Development:	Lessons	from	the	Indonesian	Experience	(Edward	Elgar	Publishing,	2006)	128,	130.	
10
	A	special	People’s	Consultative	Assembly	Decision	No	IX/MPR/2001	on	Agrarian	Reform	and	Natural	Resource	

Management	was	enacted	to	respond	to	this	situation.	One	of	the	mandates	of	this	Decision	was	to	harmonise	

the	sectoral	laws	on	natural	resources.	See	also	Leo	Schmit,	‘Decentralisation	and	Legal	Reform	in	Indonesia:	The	

Pendulum	Effect’	in	Timothy	Lindsey	(ed)	Indonesia,	Law	and	Society	(Federation	Press,	2008)	146,	160-1.	
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thesis	 will	 use	 ‘environmental	 and	 natural	 resources	 law’	 and	 ‘sectoral	 environment	 law’	

interchangeably	 throughout	 the	 thesis	when	 referring	 to	 the	 laws	 that	 are	 categorised	 as	

‘general	environmental	law’	and	‘sectoral	environmental	laws’	by	different	experts.	

	

III.	Licensing	Governance	under	the	2004	Plantation	Law	
	

The	 Plantation	 Law	was	 first	 introduced	 in	 2004	 and	 applied	 from	 August	 that	 year	 until	

October	2014,	when	 it	was	 replaced	by	 the	2014	 Law.	The	2004	 Law	was	 supported	by	a	

number	technical	regulations	passed	to	implement	it.		

	

On	 the	 issue	 of	 plantation	 licences,	Minister	 of	 Agriculture	 Regulation	 No	 26	 of	 2007	 on	

Guidelines	 of	 Plantation	 Licensing	 will	 be	 discussed,	 as	 well	 as	 Minister	 of	 Agriculture	

Regulation	No	98	of	2013	concerning	the	same	matter,	which	later	replaced	it.	As	indicated	

earlier,	the	2013	Ministry	of	Agriculture	Regulation	is	still	valid	at	the	time	of	writing,	even	

though	the	Law	changed	in	2014.	The	reason	for	this	is	that	the	new	government	regulation	

on	plantation	licensing	required	by	Article	49	of	the	2014	Plantation	Law	has	not	yet	been	

issued.	Article	116	of	the	2014	Law	states	that	regulations	under	the	2004	Law	shall	remain	

valid	until	new	regulations	on	the	matter	are	issued.	

	

Regarding	 the	 monitoring	 and	 supervision	 of	 plantation	 licensing,	 the	 relevant	 technical	

regulation	is	Ministry	of	Agriculture	Regulation	No	7	of	2009	on	Guidelines	on	Assessment	of	

Plantation	Business	(Penilaian	Usaha	Perkebunan),	which	has	never	been	amended.	As	in	the	

case	of	the	2013	Regulation,	a	new	government	regulation	concerning	this	matter	was	due	in	

October	2016,	but	as	of	January	2019,	still	had	not	been	issued.11	Therefore,	the	2009	Ministry	

of	Agriculture	Regulation	remains	the	relevant	legal	reference.	

	

In	 the	 next	 section,	 discussion	 of	 the	 governance	 of	 palm	 oil	 plantation	 licensing	 will	 be	

divided	into	planning,	utilisation	and	enforcement	(monitoring/oversight).	Understanding	the	

operation	of	licensing	in	the	context	of	the	full	cycle	is	necessary	because	the	utilisation	of	

licensing	 cannot	be	 separated	 from	planning	and	enforcement.	 Planning	 is	 the	basis	 for	 a	

license	issuance,	while	enforcement	aims	to	ensure	adherence	to	conditions	included	in	the	

license.	

																																																								
11
	Article	117	of	Law	No	39	of	2014	on	Plantations.		
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III.A.	Plantation	Planning	

	

The	2004	Law	required	central	and	local	governments	to	develop	plantation	plans	not	only	as	

planning	instruments,	but	also	as	tools	to	control	plantation	activities.12	Therefore,	the	Law	

requires	the	plan	to	be	highly	specific,	for	example,	it	must	include	the	type	of	crops	to	be	

planted,	along	with	a	plan	to	link	the	upstream	and	downstream	activities	in	order	to	build	

synergies	for	economic	actors	in	each	administrative	area.13	

	

Due	to	these	specific	requirements,	the	plan	cannot	only	rely	on	other	planning	documents,	

such	as	spatial	plans	and	development	plans,	but	requires	additional	focused	research.	The	

availability	 of	 land	 in	 each	 administrative	 area	 and	 its	 agroclimatic	 condition	 (which	

determines	crop	suitability	for	the	area),	as	well	as	market	needs,	environmental	and	social	

conditions,	are	among	the	research	that	needs	to	be	done	to	develop	these	plans.14	Once	the	

plans	 have	 been	 developed,	 they	 are	 a	 potentially	 very	 powerful	 tool	 for	 controlling	 the	

development	of	plantation	activities.	The	problem	is	that	governments	at	the	national	and	

local	level	have	not	yet	developed	them.15	As	a	result,	expansion	of	palm	oil	plantations	since	

the	 2000s	 –	 driven	mostly	 by	 economic	 interests	 of	 capital	 owners16	 –	 has	 been	 growing	

without	guidance	from	detailed	plans.	Therefore,	as	matters	currently	stand	planning	has	no	

capacity	to	control	growth	in	the	industry.	

	

Further,	the	weak	legal	framework	arguably	contributes	to	the	absence	of	these	plans.	The	

2004	Plantation	Law,	for	example,	did	not	introduce	legal	consequences	for	the	absence	of	

planning	 tools	 in	 relation	 to	 plantation	 licenses.	 As	 explained	 later,	 the	 issue	 is	 also	 not	

addressed	 in	 the	 2014	 Plantation	 Law.17	 Because	 of	 a	 lack	 of	 legal	 consequences,	 this	

																																																								
12
	Article	6(1)	of	Law	No	18	of	2004	on	Plantations.	

13
	Article	7(2)	of	Law	No	18	of	2004	on	Plantations.	It	is	to	be	developed	at	National,	Provincial	and	District	level,	

see	Article	6(2)	of	Law	No	18	of	2004	on	Plantations.	
14
	Article	7(1)	of	Law	No	18	of	2004	on	Plantations.	

15
	Until	2017,	the	required	national	plantation	plan	as	well	as	regional	plans	were	not	in	place.	I	attended	a	meeting	

to	discuss	the	national	and	regional	plantation	plans	 in	Bogor,	December	2016,	during	my	fieldwork.	Based	on	

discussion	at	the	meeting,	it	was	obvious	that	the	plans	as	prescribed	by	the	Law	are	not	likely	to	exist	in	the	near	

future.	
16
	Before	2000s,	the	state	was	highly	involved	through	the	financial	sector	to	boost	the	expansion	of	palm	oil.	This	

intervention	model	ended	after	the	economic	crisis	in	the	late	90s,	when	the	state	was	replaced	by	the	private	

sector.	 See	 Eusebius	 Pantja	 Pramudya,	 Otto	 Hospes,	 and	 CJA	 Termeer,	 ‘The	 Disciplining	 of	 Illegal	 Palm	 Oil	

Plantation	in	Sumatra’	(2018)	39(5)	Third	World	Quarterly	920,	929;	Eusebius	Pantja	Pramudya,	Otto	Hospes,	and	

CJA	Termeer,	 ‘Governing	the	Palm	Oil	Sector	Through	Finance:	Changing	Roles	of	 the	 Indonesian	State’	 (2017)	

53(1)	Bulletin	of	Indonesian	Economic	Studies	57.	
17
	See	discussion	of	this	issues	in	Chapter	6	in	the	context	of	legislative	deliberations	on	the	2014	Plantation	Law.	
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regulatory	framework	is	better	categorised	as	a	policy	statement	rather	than	something	that	

creates	legal	norms.	Consequently,	it	would	be	difficult	for	this	instrument	to	serve	as	a	tool	

to	control	plantation	activities.	In	other	words,	there	is	no	clear	relation	between	the	plans	

and	 plantation	 licenses.	 Fortunately,	 this	 lack	 of	 legal	 force	 at	 the	 statutory	 level	 was	

corrected	at	 the	technical	 regulation	 level.	The	2007	Ministry	of	Agriculture	Regulation	on	

licensing	 gave	 the	 necessary	 legal	 weight	 to	 the	 plans	 by	 stating	 that	 decisions	 to	 grant	

licenses	should	be	based	on	plantation	plans.18	While	there	is	a	separate	issue	regarding	the	

enforceability	of	the	Ministry	of	Agriculture	Regulation	in	the	context	of	decentralisation,19	

substantively,	the	prescription	does	give	legal	weight	to	the	plans	and,	in	theory,	makes	the	

creation	of	the	plans	a	legal	necessity.	

	

Even	though	the	legal	consequence	set	by	the	Regulation	for	the	failure	to	observe	plantation	

plans	is	the	rejection	of	the	license	application,20	in	practice	this	legal	prescription	is	largely	

ignored.	 Local	 governments	 at	 all	 levels	 still	 proceed	 to	 issue	 palm	 oil	 plantation	 licenses	

without	 plantation	 plans,	 and	 the	 validity	 of	 these	 licenses	 has	 never	 been	 challenged	 in	

court.21	Thus,	in	practice,	planning	requirements	are	still	largely	ignored.	This	failure	could	be	

related	to	the	unclear	legal	status	of	the	ministerial	regulations	themselves	(discussed	below).	

If	such	sanctions	were	introduced	by	statutes,	as	opposed	to	regulations,	they	would	likely	

bear	heavier	legal	weight	and	would	be	less	likely	to	be	ignored.	

	

III.B.	Plantation	Licensing	(Utilisation)	

	
At	the	utilisation	level,	the	2004	Law	outlined	general	guidelines	for	licensing	and	delegated	

most	aspects	to	technical	regulations.	This	delegation	provided	the	central	government	with	

a	wide	 discretion	 to	 determine	 the	 governance	 of	 palm	 oil	 through	 licensing.	Ministry	 of	

Agriculture	Regulation	No	26	of	2007	on	Guidelines	on	Plantation	Licensing,	later	replaced	by	

Minister	 of	 Agriculture	 Regulation	No	 98	 of	 2013,	 took	 its	 authority	 from	 a	 delegation	 in	

																																																								
18
	 It	should	be	noted,	however,	that	the	term	used	in	the	Minister	of	Agriculture	Regulation	No	26	of	2007	on	

Guidelines	 of	 Plantation	 Licensing	 is	 ‘Macro	 Plan	 on	 Plantation	Development’	 (Rencana	Makro	 Pembangunan	
Perkebunan).	This	is	different	to	that	in	the	Law	No	18	of	2004	on	Plantation	where	the	term	used	is	‘Plantation	

Plan’	(Perencanaan	Perkebunan).	In	practice,	this	difference	does	not	have	any	legal	or	practical	consequences	as	
the	plans	are,	in	any	case,	basically	absent.	
19
	This	issue	will	be	discussed	separately	in	the	analysis	section	below.	

20
	Articles	3,	13,	15-17	and	21(1)	of	the	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Guidelines	of	Plantation	

Licensing.	
21
	This	conclusion	is	based	on	a	search	of	the	Supreme	Court	Decision	Database	and	interviews	with	staff	of	the	

Indonesian	Centre	for	Environmental	Law,	who	led	the	license	review	of	palm	oil	plantation	licenses,	on	29	

January	2019.	
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Article	17(7)	of	the	2004	Law.	These	regulations	have	a	central	role	in	regulating	the	technical	

aspects	of	the	industry,	particularly	because	the	Law	was	silent	on	so	many	important	issues,	

such	as	the	type	of	crops,	factory	capacity	and	limitations	on	land	possession	for	each	crop.22	

	

The	categorisation	of	plantation	businesses	under	Article	15	of	the	2004	Law	are:	cultivation	

(Budi	Daya	Tanaman),	processing	of	plantation	products	(Pengolahan	Hasil	Perkebunan)	and	

a	combination	of	the	two.	Following	Article	15	of	the	2004	Law,	the	Ministry	of	Agriculture	

Regulations	 prescribed	 that	 plantation	 licenses	 consist	 of	 three	 types:	 plantation	business	

license	 for	 cultivation	 (Izin	Usaha	Perkebunan	untuk	Budidaya	 -	 IUPB),	plantation	business	

license	 for	 processing	 of	 plantation	 products	 (Izin	 Usaha	 Perkebunan	 untuk	 Pengolahan	 -	

IUPP),	 and	 a	 combination	 of	 the	 two,	 simply	 known	 as	 Plantation	 Licenses	 (Izin	 Usaha	

Perkebunan	-	IUP).	The	distinction	is	legally	significant	because	each	category	has	a	different	

set	 of	 legal	 requirements	 and	 requires	 different	 licenses.	 For	 the	 purpose	 of	 this	 thesis,	

however,	all	three	categories	will	only	be	referred	to	as	plantation	businesses	or	activities.	

	

Understanding	 who	 requires	 a	 license	 is	 not	 straightforward	 because	 the	 regulations	 are	

unclear	on	this	matter.	On	one	hand,	the	2007	Regulation	stated	that	cultivation	in	an	area	

larger	than	25	Ha	requires	a	business	license.23	On	the	other	hand,	the	2004	Law	excluded	

farmers	 from	 the	 requirement	 of	 having	 a	 license.	When	 the	 two	 prescriptions	 are	 read	

together,	one	possible	interpretation	is	that	farmers	who	possess	more	than	25	Ha	of	land	

are	not	legally	required	to	have	a	license.	However,	if	this	interpretation	is	used,	it	would	be	

in	conflict	with	the	agrarian	legal	frameworks	(discussed	below),	which	state	the	limitation	of	

land	ownership	for	a	person	is	25	Ha,24	meaning	an	individual	should	not	ever	possess	more	

than	a	25	Ha	cultivation	area.	Therefore,	in	my	opinion,	to	maintain	consistency	between	the	

different	 legal	 frameworks,	 the	 correct	 interpretation	 is	 as	 follows:	 plantations	which	 are	

beyond	25	Ha	should	be	operated	by	corporations,	and	accordingly	must	obtain	plantation	

licenses	to	operate.	On	the	other	hand,	plantations	under	25	Ha	may	be	operated	by	farmers,	

usually	 known	 as	 smallholders,	 and	 do	 not	 require	 licenses.	 This	 is	 also	 the	 general	

interpretation	 accepted	 by	 the	 Ministry	 of	 Agriculture	 but,	 in	 practice,	 the	 unclear	 legal	

																																																								
22
	Articles	10	and	17(3)	of	Law	No	18	of	2004	on	Plantations.	

23
	Articles	6	and	9	of	the	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Guidelines	of	Plantation	Licensing.	

24
	Article	5	of	the	Government	Regulation	No	40	of	1996	on	Cultivation	Rights,	Rights	to	Build,	and	Rights	to	Use;	

Article	1	Number	7	and	Article	5	of	the	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Guidelines	of	Plantation	

Licensing.	
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prescription	has	 created	 loopholes	 for	many	plantations	 over	 25	Ha	 that	 are	 operated	by	

farmers	without	licenses.25	

	

The	2004	Plantation	Law	also	acknowledged	the	authority	of	local	governments	in	plantation	

licensing	 and	 obliged	 license	 holders	 to	 regularly	 report	 progress	 of	 its	 plantation	

development	to	local	governments.26	This	is	an	important	obligation	because	reporting	is	the	

entry	point	for	monitoring	and	oversight,	as	will	be	shown	in	the	next	section	after	discussion	

of	other	aspects	of	plantation	licensing	in	related	legal	frameworks.		

	

III.C.	Other	Environment	and	Natural	Resources	Legal	Framework	in	Licensing	

	

As	shown	in	Diagram	4.A	above,	there	a	number	of	requirements	to	fulfil	in	order	to	apply	for	

a	plantation	license,	such	as:	a	location	permit;	an	environmental	license;	a	recommendation	

from	 the	 local	 forestry	 agency	 on	 the	 suitability	 of	 the	 proposed	 area	 for	 plantations;	 a	

recommendation	 from	 the	 head	 of	 local	 government	 on	 the	 suitability	 of	 the	 proposed	

plantations	with	the	relevant	plantation	plans;	and	a	statement	of	existing	land	ownership.	

	

The	 diagram	 also	 shows	 that	 the	 plantation	 license	 is	 not	 the	 final	 license	 needed	 for	 a	

plantation	to	become	operational.	There	are	at	least	two	other	requirements.	If	the	proposed	

plantation	area	 is	part	of	a	forest	area,	then	the	process	to	release	 it	 from	the	forest	area	

should	also	be	completed.	Lastly,	a	form	of	land	title	known	as	the	cultivation	right	(Hak	Guna	

Usaha/HGU)	must	also	be	obtained.	Below,	each	of	these	aspects	are	discussed	within	their	

relevant	legal	frameworks.	

	

Environmental	Law	
	

During	 the	 research	 period,	 the	 two	 relevant	 environmental	 laws	 for	 the	 governance	 of	

plantation	 licensing	 were:	 Law	 No	 23	 of	 1997	 on	 Environmental	 Management	 (or	 1997	

Environmental	 Law),	which	 applied	 until	 2009;	 and	 Law	No	 32	 of	 2009	 on	 Environmental	

Protection	and	Management	(or	2009	Environmental	Law),	which	replaced	the	1997	Law.	

	

																																																								
25
	Interview	with	staff	from	Inovasi	Bumi,	Jakarta,	28	September	2016.	See	also	George	Christopher	Schoneveld,	

Dian	Ekowati,	Agus	Andrianto	and	Selma	van	der	Haar,	 ‘Modeling	Peat-and	Forestland	Conversion	by	Oil	Palm	

Smallholders	in	Indonesian	Borneo’	(2019)	14	Environmental	Research	Letter	1,	2.	
26
	Article	17(6)	of	Law	No	18	of	2004	on	Plantations.		
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At	the	utilisation	 level,	 the	2009	Environmental	Law	introduced	a	new	instrument,	namely	

environmental	 permits/licenses.	 Unlike	 the	 Environmental	 Impact	 Assessment	 under	 the	

previous	1997	Environmental	Law,	environmental	permits	are	based	on	the	premise	that	the	

entire	 licensing	 process	 is	 a	 chain.27	 This	 means	 that	 when	 environmental	 permits	 are	

withdrawn,	business	 licenses	(which	require	an	environmental	permit	to	be	 issued)	should	

also	 be	 revoked.28	 As	 Diagram	 4.A	 shows,	 environmental	 licenses	 are	 required	 as	 a	 pre-

requisite	 for	 plantation	 licenses,	 meaning	 that	 if	 the	 environmental	 license	 of	 a	 palm	 oil	

plantation	is	revoked,	the	plantation	permit	should	also	become	invalid.	

	

Unfortunately,	 these	 legally	 strong	 environmental	 licenses	 did	 not	 exist	 before	 the	 2009	

Environmental	Law.	Under	the	1997	Environmental	Law,	Environmental	Impact	Assessments	

(EIA)	served	the	environmental	licenses’	function.29	The	main	difference	between	the	two	is	

that	the	EIA	was	not	a	final	permit,	 it	was	an	assessment	of	the	environmental,	social	and	

economic	 impacts	 of	 a	 proposed	 project	 and	 the	 recommendations	 from	 the	 assessment	

were	 to	 be	 incorporated	 in	 the	 business	 license.30	 Unfortunately,	 EIAs	 suffered	 several	

problems.31	For	example,	business	licenses	did	not	always	comprehensively	incorporate	the	

EIA’s	recommendations.	Therefore,	EIAs	had	a	problem	with	enforceability,	because	it	was	

not	 clear	whether	 they	were	administrative	decisions,	 like	business	 licenses,	and	could	be	

enforced	as	such	or	not.	Furthermore,	the	absence	of	a	clear	relationship	between	EIAs	and	

business	 licenses	 meant	 that	 even	 if	 EIAs	 were	 successfully	 enforced,	 that	 would	 not	

necessarily	or	directly	impact	business	licenses.	Further,	even	if	EIA’s	recommendations	were	

fully	incorporated	into	a	business	license,	its	enforcement	was	placed	in	the	hands	of	non-

environmental	authorities	who,	in	many	cases,	have	less	interest	in	halting	the	operation	of	

businesses	based	on	environmental	considerations.	The	environmental	authority	itself	(such	

as	environmental	agencies	or	Dinas	Lingkungan	Hidup,	at	the	 local	 level	or	the	Ministry	of	

Environment	at	 the	national	 level)	 lacked	the	 legal	authority	 to	revoke	business	 licenses	 if	

there	were	violations.	

	

																																																								
27
	Santosa	et	al	(n	7),	185.	

28
	Article	40(2)	of	Law	No	32	of	2014	on	Environmental	Protection	and	Management.	

29
	 Law	 No	 32	 of	 2009	 on	 Environmental	 Protection	 and	 Management	 still	 regulates	 Environmental	 Impact	

Assessments	but	as	a	prerequisite	to	Environmental	Licenses.	
30
	 Nicole	 Niessen,	 ‘Decentralized	 Environmental	 Management’	 in	 Michael	 Faure	 and	 Nicole	 Niessen	 (eds)	

Environmental	Law	in	Development	(Edward	Elgar	Publishing,	2006)	143,	162.	
31
	 Ibid	 178;	 Marjan	 Peeters,	 ‘Elaborating	 Integration	 of	 Environmental	 Legislation:	 The	 Case	 of	 Indonesia’	 in	

Michael	Faure	and	Nicole	Niessen	(eds),	Environmental	Law	in	Development	(Edward	Elgar	Publishing,	2006)	92,	
117.	
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The	introduction	of	environmental	licenses	in	the	2009	Environmental	Law	was	intended	to	

solve	 these	 technical	 legal	 loopholes.	 The	 Law	 upgrades	 the	 status	 of	 EIAs	 from	 mere	

recommendations	to	licenses,	and	by	doing	so,	the	Law	delegates	the	necessary	authority	for	

issuing	and	overseeing	the	enforcement	of	the	licenses	to	the	Ministry	of	Environment,	which	

is	the	portfolio	ministry	for	environmental	matters,	and	has	greater	interest	in,	and	a	mandate	

for,	 environmental	 protection.	 Finally,	 as	 the	 2009	 Environmental	 Law	 adopts	 the	 ‘chain	

principle’,	the	Law	ensures	that	business	operations	can	be	stopped	if	environmental	licenses	

are	violated.32	The	2009	Law	also	introduces	several	mechanisms	to	back-up	environmental	

licenses.	For	example,	to	enforce	environmental	licenses	the	2009	Law	authorises	the	license	

issuers	to	take	coercive	actions,	such	as	to	enter	premises	and	check	equipment	in	conducting	

administrative	enforcement	of	the	licenses,	which	can	be	followed	with	sanctions.33		

	

The	authority	to	issue	environmental	licenses	belongs	to	the	same	governmental	level	that	

has	the	authority	to	 issue	business	 licenses.34	This	means	that	when	the	authority	to	 issue	

palm	oil	plantation	licenses	within	a	district	area	resides	with	the	district-level	government,35	

its	 environmental	 licenses	 should	 also	 be	 handled	 at	 the	 same	 level	 of	 government.	 The	

provision	 in	 the	 2009	 Environmental	 Law	 that	 links	 business	 licenses	 to	 environmental	

licenses	corresponds	with	provisions	in	sectoral	laws	that	require	environmental	licenses	to	

be	obtained	before	business	licenses.36	Unfortunately,	as	shown	in	Chapter	1,	even	though	

the	 procedure	 for	 issuing	 the	 two	 connected	 licenses	 is	 clear,	 and	 both	 of	 the	 licensing	

authorities	reside	with	district	governments,	district	governments	have,	in	many	cases,	been	

found		to	breach	the	requirement	to	issue	environmental	 licenses	before	business	licenses	

and	at	least	50%	of	plantations	operate	without	environmental	licenses.	This	gives	a	strong	

indication	that	the	problems	of	local	government	non-compliance	are	not	always	rooted	in	

conflicting	laws	or	legal	ambiguity.	

	

The	2009	Environmental	Law	also	presents	an	important	new	mechanism	in	the	context	of	

decentralisation,	 known	 as	 second-line	 enforcement.	 While	 provisions	 on	 environmental	

																																																								
32
	Article	40(2)	of	Law	No	32	of	2009	on	Environmental	Protection	and	Management.	

33
	Articles	74(1)	and	76(2)	of	Law	No	32	of	2009	on	Environmental	Protection	and	Management.	

34
	Article	17(5)	of	Law	No	18	of	2004	on	Plantations;	Article	36(4)	of	Law	No	32	of	2009	on	Environmental	Protection	

and	Management;	No.	5	of	the	Appendix	AA	on	Agriculture	of	tLaw	No	23	of	2014	on	Local	Government.	
35
	The	majority	of	palm	oil	plantations	in	Indonesia	are	regulated	at	the	district	level.	When	the	business	activities	

of	a	single	plantation	occur	across	the	boundaries	of	multiple	districts,	the	usual	practice	is	to	apply	for	multiple	

licenses	from	the	various	relevant	district	governments,	instead	of	going	to	a	higher-level	government.	Interview	

with	Mr.	Tagor	Mulia,	ex-Head	of	State	Crops	Agency	of	Jambi,	Jambi,	23	January	2017.	
36
	Article	45	of	Law	No	30	of	2014	on	Plantations.	



124	

 

licenses	 solve	many	barriers	 previously	 faced	by	 EIAs,	 particularly	 a	 lack	 of	 enforceability,	

environmental	licenses	still	largely	rely	for	enforcement	on	the	willingness	of	business	license	

issuers,	 which	 in	 the	 case	 of	 palm	 oil	 are	 mainly	 local	 governments.	 In	 practice,	 such	

willingness	is	rarely	present	due	to	the	focus	of	local	governments	on	the	revenues	promised	

by	 plantation	 activities	 as	 well	 personal	 interests	 in	 the	 lucrative	 industry.37	 Second-line	

inspection	and	enforcement	aims	to	close	this	loophole,	as	it	allows	the	central	government	

to	take	over	supervision	and	administrative	enforcement	authority	from	local	governments,	

provided	two	prerequisites	are	satisfied:	first,	there	are	allegations	of	serious	environmental	

violation;	 and,	 second,	 local	 governments	 have	 intentionally	 refused	 to	 take	 action	 with	

respect	to	the	violations.38	As	discussed	in	the	previous	chapter,	the	central	government	is	

the	ultimate	responsibility	holder	for	governmental	affairs	in	the	unitary	state	of	Indonesia.	

In	 this	 context,	 second-line	 enforcement	 is	 the	 actualisation	 of	 upward	 accountability	

between	lower	level	government	and	the	central	government.	

	

More	recently,	the	government	introduced	another	regulation,	Government	Regulation	No	

24	of	2018	on	Electronic	Integrated	Business	Licensing	Services.	This	regulation	is	supposedly	

to	simplify	the	licensing	process,	but	it	actually	making	it	more	complex	and	uncertain.	The	

regulation	 basically	 requires	 license	 requests	 to	 be	 submitted	 through	 a	 single	 online	

submission	process,	known	as	Online	Single	Submission.	This	is	a	problematic	regulation	for	

various	reasons.	For	example,	it	only	requires	environmental	permits	to	be	commited	in	order	

to	 receive	 business	 permits	 and	 start	 activities.	 In	 other	words,	 the	 actual	 environmental	

permits	 do	 not	 have	 to	 be	 issued	 before	 business	 activities	 such	 as	 purchasing	 land	 and	

production	activities	can	take	place	(article	38	of	Regulation	No	24	of	2018).		Mainly	for	this	

reason,	an	NGO	coalition	has	brought	this	regulation	to	the	Supreme	Court	for	review,	but	no	

decision	had	been	handed	down	at	the	time	of	writing.39	

	

	

	

																																																								
37
	See	for	example	John	McCarthy,	‘The	Limits	of	Legality:	State,	Governance,	and	Resource	Control	in	Indonesia’	

in	Edward	Aspinall	and	Gerry	van	Klinken	(eds)	The	State	and	Illegality	in	Indonesia	(KITLV,	2011)	89.	
38
	Articles	73	and	77	of	Law	No	32	of	2009	on	Environmental	Protection	and	Management.	

39
	Gatra.com,	‘Tabrak	Banyak	Aturan,	Koalisi	Ajukan	Uji	Materi	PP	OSS	ke	MA’,	Gatra.com	(online,	4	September	

2019)	<	https://www.gatra.com/detail/news/442298/politik/tabrak-banyak-aturan-koalisi-ajukan-uji-materi-pp-

oss-ke-ma>,	see	also	Ady	Thea	DA,	‘MA	Diminta	Batalkan	PP	OSS’,	Hukumonline	(5	September	2019)	<	

https://www.hukumonline.com/berita/baca/lt5d70e7e3c4062/ma-diminta-batalkan-pp-oss/>.	
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Agrarian	Law	
	

The	Agrarian	Law,	enacted	in	1960,	is	relevant	to	the	governance	of	plantation	licences	mainly	

because	it	governs	the	use	of	land	in	Indonesia.	There	are	three	aspects	of	the	Law	that	will	

be	specifically	discussed	in	this	section:	location	permits,	cultivation	rights,	and	limitations	on	

land	ownership.	

	

Location	Permits	

	
As	shown	in	Diagram	4.A,	location	permits	are	influenced	not	only	by	the	Agrarian	Law,	but	

also	the	Spatial	Planning	Law	No	26	of	2007.	The	Spatial	Planning	Law	regulates	spatial	plans,	

which	 are	 used	 by	 location	 permits	 as	 the	 main	 reference	 to	 issue	 a	 permit	 to	 start	 a	

plantation	 in	 a	 specific	 area.	 The	 process	 of	 issuing	 the	 permit	 itself	 is	 regulated	 by	 the	

agrarian	 law	 framework,	 under	 Agrarian	 Minister	 Regulation	 No	 2	 of	 1999	 on	 Location	

Permits,	as	amended	in	2015.	

	

Location	permits	allow	the	permit	holder	to	procure	land	for	the	purpose	of	business.	Two	of	

their	most	important	requirements	are	investment	permits	and,	as	mentioned,	compliance	

with	the	relevant	spatial	plans.40	Like	environmental	licenses,	location	permits	are	issued	by	

the	same	authorities	that	issue	business	licenses.	Therefore,	when	a	palm	oil	plantation	area	

is	 situated	 in	 a	 municipal	 area,	 location	 permits,	 environmental	 licenses	 and	 plantation	

licenses	are	issued	by	the	head	of	the	municipal	government.	

	

Problems	such	as	land	conflicts	and	irregular	licenses	in	the	palm	oil	plantation	industry	are	

associated	 with	 location	 permits.	 According	 to	 the	 purposes	 and	 limitations	 of	 location	

permits,	once	a	permit	is	issued,	the	permit	holder	is	required	by	the	regulation	to	acquire	at	

least	50%	of	all	the	lands	in	their	permit	otherwise,	the	permit	can	be	cancelled.41	Although	

the	obligation	to	purchase	and	secure	land	tenure	arises	after	location	permits	are	obtained,	

other	substantial	permits	such	as	environmental	licenses	and	business	licenses	are	not	legally	

required	to	be	secured	at	this	stage.	

	

																																																								
40
	Articles	2	and	3	State	Minister	of	Agrarian/Head	of	Land	Agency	Regulation	No	2	of	1999	on	Location	Permit.	

41
	Article	5	State	Minister	of	Agrarian/Head	of	Land	Agency	Regulation	No	2	of	1999	on	Location	Permit.	
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This	sequence	in	licensing,	 in	combination	with	other	issues	such	as	the	absence	of	tenure	

security,	 has	 resulted	 in	 several	 problems.	 The	 first	 relates	 to	 the	 short	 period	 of	 time	

available	for	businesses	to	finalise	procurement	of	land	in	their	permit	area.	In	practice,	this	

is	 very	difficult	 to	accomplish	 in	a	 short	period	of	 time,	 as	 the	absence	of	 tenure	 security	

makes	it	difficult	to	identify	the	actual	owner	of	a	piece	of	land.42	Further,	as	mentioned,	the	

legal	 obligation	 to	 secure	 at	 least	 50%	 of	 the	 land	 in	 their	 permit,	 requires	 a	 very	 large	

investment	even	before	all	required	licenses	are	secured.	This	situation	drives	businesses	to	

do	whatever	 they	 can,	 including	 sugar-coat	 their	 promises	 and	 give	 incorrect	 information	

about	the	project,43	as	well	as	ignoring	laws	and	regulations,	to	secure	licenses.	For	example,	

as	shown	in	Chapter	1,	there	are	cases	where	plantation	licenses	are	(illegally)	issued	at	the	

same	time	as	location	permits.	

	

Right	of	Cultivation	(HGU)	

	

While	the	location	permit	serves	as	the	legal	basis	to	purchase	land	from	other	holders	of	land	

title,	cultivation	rights	are	the	formal	rights	to	use	state	land	for	cultivation	purposes.44	The	

authority	 to	 issue	 cultivation	 rights	 belongs	 to	 the	 Land	 Agency,	 a	 central	 government	

institution.45	Cultivation	rights	can	only	be	issued	for	25	or	35	years	but	may	be	extended	for	

a	 further	25	years.46	As	mentioned	above,	a	 request	 for	extension	of	 cultivation	 rights	 for	

plantations	requires	the	endorsement	of	Ministry	of	Agriculture.47	

	

The	main	 issue	with	 cultivation	 rights	 (HGUs)	 is	 the	 unclear	 nature	 of	 legal	 requirements	

regarding	whether	HGUs	are	required	before	a	plantation	can	begin	operation.	As	mentioned,	

according	to	the	agrarian	legal	framework,	HGUs	are	the	legal	rights	to	cultivate	land	for	a	

plantation.	 The	 timeframe	 for	 acquiring	 HGUs	 is	 unclear	 under	 the	 2007	 Ministry	 of	

Agriculture	Regulation	on	Guidelines	for	Plantation	Licensing.	The	Regulation	stated	that	the	

HGU	should	be	processed	and	obtained	within	two	years	after	plantation	licenses	are	issued,	

																																																								
42
	 See	 Lucy	 Rist,	 Laurene	 Feintrenie,	 and	 Patrice	 Levang,	 ‘The	 Livelihood	 Impacts	 of	Oil	 Palm:	 Smallholders	 in	

Indonesia’	(2010)	19	Biodiversity	Conservation.	
43
	Ibid,	which	shows	that	local	governments	also	have	the	same	interests	as	businesses	to	secure	investment	in	

the	area,	thus	will	cooperate	with	businesses	to	obscure	the	negative	consequences	of	a	project,	if	necessary.	
44
	Article	28	of	Law	No	5	of	1960	on	Basic	Agrarian.	

45
	Under	Article	114(6)	Presidential	Decree	No	103	of	2001,	decentralisation	of	land	management	was	postponed	

until	31	May	2003.	However,	this	postponement	has	never	been	annulled.	Thus,	land	management	affairs	remain	

in	the	hands	of	the	central	government.	
46
	Article	29	of	Law	No	5	of	1960	on	Basic	Agrarian.	

47
	Articles	9	and	17	of	Government	Regulation	No	40	of	1996	on	Cultivation	Rights,	Rights	to	Build,	and	Rights	to	

Use.	
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while	 at	 the	 same	 time	 the	 plantation	 should	 also	 be	 operational.48	 In	 2013,	 the	 time	

limitation	was	removed,	leaving	the	obligation	to	possess	HGUs	in	a	legal	grey	area.	On	one	

hand,	the	removal	of	a	time	limit	could	be	interpreted	as	obliging	businesses	to	obtain	HGUs	

in	accordance	with	the	General	Agrarian	Law	principle,	meaning	the	HGU	should	be	obtained	

prior	to	operations	commencing.	On	the	other	hand,	it	could	also	be	interpreted	as	meaning	

that	HGUs	are	no	longer	necessary	because	the	Regulation	obliges	the	new	plantation	to	start	

operations	immediately.	

	

It	will	be	shown	in	Chapter	6	that	the	 interpretation	that	HGUs	are	not	required	has	been	

rejected	by	the	Constitutional	Court,	and	it	is	now	clear	that	HGUs	must	be	obtained	along	

with	plantation	licenses	before	a	plantation	can	be	operational.	However,	before	the	2016	

Court	 decision	 clarified	 the	 legal	 position,	 the	 ambiguity	 created	 by	 the	 2007	Ministry	 of	

Agriculture	Regulation	allowed	many	plantations	 to	became	operational	without	acquiring	

HGUs,	a	fact	that	contributed	to	many	land	conflicts.	

	

Limitation	of	Land	Possession	

	

Another	aspect	that	is	regulated	under	the	Agrarian	Law	is	the	maximum	limit	on	possession	

of	land	for	cultivation.	The	1999	Agrarian	Minister	Regulation	on	Location	Permits	stated	that	

the	 sum	 of	 all	 HGUs	 for	 palm	 oil	 plantations	 held	 by	 a	 single	 entity	 should	 not	 exceed	 a	

maximum	limit	of	20,000	Ha	per	province	or	100,000	Ha	nationally.	This	limitation	applies	not	

only	for	each	company	but	also	to	holding	companies	(grup	perusahaan).49	The	limitation	on	

land	is	one	of	the	basic	agrarian	principles	in	Indonesia50	and	has	always	been	adhered	to	by	

the	plantation	 sector.	The	Minister	of	Agriculture	Decree	No	357	of	2002	on	Guidance	on	

Plantation	 Licensing,	 which	 preceded	 the	 2007	 Minister	 of	 Agriculture	 Regulation	 on	

Licensing,	had	a	corresponding	limitation.51	

	

A	problem	occurred	when	a	Minister	of	Agriculture	Regulation	 in	2007	did	not	 follow	 this	

principle.	The	2007	Regulation	slightly	amended	the	2002	Minister	of	Agriculture	Regulation	

by	 only	 applying	 the	 limitation	 to	 individual	 companies	 but	 not	 to	 a	 group	 of	 companies	

																																																								
48
	Article	34	of	the	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Guidelines	of	Plantation	Licensing.	

49
	Article	4	of	the	State	Minister	of	Agrarian/Head	of	Land	Agency	Regulation	No	2	of	1999	on	Location	Permit.	

50
	Articles	7	and	17	of	Law	No	5	of	1960	on	Basic	Agrarian;	see	also	Gouwgioksiong	and	Soekahar	Badwi,	Tafsiran	

Undang-undang	Pokok	Agraria	(PT	PKinta	Jakarta,	1963),	23.	
51
	Article	7	of	the	Minister	of	Agriculture	Regulation	No	357	of	2002	on	Guidelines	on	Plantation	Licensing.	
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(holdings).	This	loophole	allows	businesses	to	break	down	their	companies	to	enable	them	to	

acquire	 lands	 for	 palm	 oil	 plantations	 that	 exceed	 the	 limitation.	 This	 has	 resulted	 in	 the	

accumulation	of	huge	plantations	of	land	by	several	groups	of	companies/holdings,	such	as	

Sinar	Mas	and	Wilmar.52		

	

The	accumulation	of	ownership	by	a	certain	number	of	groups	 is	alleged	to	be	one	of	 the	

roots	of	land	conflict	in	many	plantation	areas.53	One	of	the	problems	is	that	the	accumulation	

of	the	possession	of	land	by	certain	groups	includes	unused	land	or	land	that	has	not	been	

used	for	plantation	activities,	a	practice	known	as	‘land	banking’.54	The	main	reason	for	the	

practice	is	that	the	existing	demand	for	palm	oil	is	lower	than	the	supply,	so	there	is	no	benefit	

in	opening	up	new	land	for	plantations,	but	companies	acquire	 it	based	on	speculation	for	

future	development.55	There	are	two	problems	with	land	banking.	Legally,	it	is	a	violation	of	

the	law,	as	land	should	be	used	according	to	its	purpose.56	Therefore,	one	of	the	conditions	

in	location	permits	is	ensuring	that	permit	holders	use	the	land	according	to	its	permitted	use.	

Failure	to	do	so,	 in	theory,	results	 in	withdrawal	of	the	permit.	Another	reason	is	that	this	

practice	leads	to	deforestation,	as	timber	in	the	area	is	logged	and	extracted	but	there	is	no	

planting	 taking	 place.57	 On	 a	 practical	 level,	 land	 banking	 is	 problematic	 because	 it	

complicates	already	uncertain	 land	tenure	and	 further	 reinforces	 the	 injustice	 felt	by	 local	

communities	 regarding	 their	 limited	and	unequal	access	 to	productive	 land	 (see	 further	 in	

Chapter	6).	In	the	2013	Minister	of	Agriculture	Regulation,	the	limitation	on	land	ownership	

for	all	 land	holders	was	reinstated,	however,	accumulation	of	 land	for	palm	oil	plantations	

had	already	taken	place	without	legal	consequences.58		

																																																								
52
	Sawit	Watch’s	research	shows	that	50%	of	the	9.1	million	Ha	of	palm	oil	plantation	is	controlled	by	foreign	based	

companies	such	as	Malaysian,	American,	Singaporean,	Belgian	and	Britain	in	‘Asing	Kuasai	50%	Perkebunan	Sawit	

Nasional’	Viva	News	(online,	18	December	2010)	<http://bisnis.news.viva.co.id/news/read/194438-asing-kuasai-

50-perkebunan-sawit-nasional>;	 see	 also	 Perkumpulan	 Transformasi	 untuk	 Keadilan	 Indonesia,	 Kuasa	 Taipan	
Kelapa	Sawit	di	 Indonesia	 (TUK	Indonesia,	no	date)	1,	which	shows	that	25	Holdings/Group	Companies	control	

about	5.1	million	Ha	of	Palm	Oil	planation,	see	in	Tempo,	‘29	Taipan	Sawit	Kuasai	Lahan	Hampir	Setengah	Pulau	

Jawa’,	 Tempo	 (online,	 13	 February	 2015)	 <https://m.tempo.co/read/news/2015/02/13/206642351/29-taipan-

sawit-kuasai-lahan-hampir-setengah-pulau-jawa>.	
53
	Perkumpulan	Transformasi	untuk	Keadilan	Indonesia,	Kuasa	Taipan	Kelapa	Sawit	di	Indonesia	(TUK	Indonesia,	

no	date)	3.	
54
	 Helena	Varkkey,	 Adam	Tyson	 and	 Shofwan	Al	 Banna	 Choiruzzad,	 ‘Palm	Oil	 Intensification	 and	 Expansion	 in	

Indonesian	and	Malaysia:	Environmental	and	Socio-political	Factors	Influencing	Policy’	(2018)	92	Forest	Policy	and	
Economics	148,	155.	
55
	Ibid.	

56
	Sanctions	for	abandoning	land	are	spread	over	various	laws	and	regulations,	see	Article	34	Law	No	5	of	1960	on	

Basic	Agrarian;	Article	17(1)	Government	Regulation	No	40	of	1996	on	Cultivation	Rights,	Rights	to	Build,	and	Rights	

to	Use.	
57
	Varkkey,	Tyson	and	Choiruzzad,	(n	54).	

58
	 Tempo,	 ‘Menteri	 Siti	 Perusahaan	 Besar	 Sawit	 Lakukan	 Land	 Banking’,	 Tempo	 (online,	 10	 August	 2016)	

<https://m.tempo.co/read/news/2016/08/10/206794644/menteri-siti-perusahaan-besar-sawit-lakukan-land-
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Spatial	Planning	Law	
	

As	mentioned	before,	 location	permits	refer	to	a	spatial	planning	document	that	gives	the	

green	 light	 for	a	project	 to	purchase	 land	for	plantations.	There	are	several	aspects	of	 the	

Spatial	Planning	Law	that	are	relevant	to	palm	oil	licensing.		

	

First,	in	addition	to	an	acknowledgement	of	location	permits,59	the	2007	Spatial	Planning	Law	

also	enables	the	licensing	of	space	utilisation,60	which	basically	serves	the	same	function	as	

location	permits,	allowing	a	project	to	continue	so	long	as	it	complies	with	relevant	spatial	

plans.	As	is	the	case	with	location	permits,	licenses	for	space	utilisation	are	also	issued	by	the	

level	of	government	which	corresponds	to	the	authority	to	issue	business	licenses,	usually	the	

district	government.61	The	fact	that	these	two	different	licenses	arguably	have	overlapping	

functions	has	complicated	the	governance	of	palm	oil	licenses.62	

	

Second,	the	main	issue	with	spatial	plans	is	not	overlapping	permits,	but	the	lack	of	reliability	

of	the	plan	for	use	as	the	key	reference	point	to	allocate	land	use.	The	Spatial	Planning	Law	

regulates	land	in	general,	 including	earth,	the	bodies	of	water	and	airspace	above	the	land	

(bumi,	air	dan	ruang	angkasa).	Therefore,	it	includes	the	allocation	of	land	use	for	purposes	

such	as	housing,	agriculture,	mining	and	forestry.	Theoretically	and	legally,	the	spatial	plan	

should	reflect,	and	be	the	basis	for,	planning	in	different	sectors.	At	a	general	level,	different	

planning	documents	are	not	in	conflict.	For	example,	both	the	spatial	plan	and	forestry	plan	

prescribe	that	plantations	can	only	be	conducted	in	non-forestry	areas.	However,	in	practice,	

because	the	Spatial	Planning	Law	in	its	current	form	is	relatively	new	in	the	Indonesian	legal	

system,63	 conflicts	 between	 the	 spatial	 plan	 as	 a	 generic	 planning	 document	 and	 sectoral	

																																																								
banking>.	In	the	drafting	process	of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	for	Plantation	

Licensing,	UKP4	tried	to	introduce	a	mechanism	to	return	all	already-purchased	land	through	the	agrarian	reform	

process,	but	it	was	rejected.	It	only	succeeded	in	re-instating	the	limitation,	however	even	that	was	faced	strong	

resistance	from	businesses	and	a	lack	of	support	from	the	Ministry	of	Agriculture.	
59
	Article	26(3)	of	Law	No	26	of	2007	on	Spatial	Plan.	

60
	Article	1(32)	and	37	of	Law	No	26	of	2007	on	Spatial	Plan.	

61
	Article	37	of	Law	No	26	of	2007	on	Spatial	Plan.	

62
	According	to	one	respondent	(a	lawyer	who	is	familiar	with	the	plantation	licensing	process),	spatial	licenses	

have	only	 been	 introduced	by	 some	 local	 governments,	 and	often	under	 various	different	 names	 such	 as	 Izin	
Pemanfaatan	Ruang	 atau	 Izin	Pemanfaatan	Lahan.	 Interview	with	company	 representatives	No.	2,	 Jakarta,	20	

January	2017.	
63
	The	Spatial	Planning	Law	was	first	 introduced	in	1992.	One	could	argue	that	 laws	regulating	spatial	planning	

existed	as	early	as	1960	in	the	form	of	the	Basic	Agrarian	Law	No	5	of	1960,	however,	the	1960	Agrarian	Law	did	

not	provide	as	clear	a	legal	framework	for	spatial	planning	as	the	specific	Spatial	Planning	Law	does.	In	1992,	the	
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planning	documents	that	previously	existed,	such	as	 forestry	plans,	still	occur.	As	planning	

conflicts	have	become	a	major	legal	issue,	this	will	be	specifically	discussed	after	a	discussion	

of	the	Forestry	Law.	

	

Forestry	Law	
	

Under	the	1999	Forestry	Law,	forestry	management	rested	on	the	concept	of	the	‘forest	area’,	

which	 is	 defined	 as	 ‘an	 area	 that	 is	 stipulated	 by	 the	 government	 to	 be	 preserved	 as	

permanent	 forest’.64	 Further,	 forest	 areas	are	 categorised	as	 conservation,	protection	and	

production	 forests.65	 The	1999	 Law	 then	assigns	 the	 central	 government	–	 specifically	 the	

Ministry	 of	 Environment	 and	 Forestry	 (formerly	 the	Ministry	 of	 Forestry)	 –	 to	 determine	

forest	 areas,	 as	 well	 as	 to	 categorise	 their	 function.66	 This	 forestry	 plan	 is	 known	 as	 the	

‘Gazette	of	Forest	Areas’.67	 	The	central	government	has	a	vital	role	in	defining	around	the	

70%	of	the	Indonesian	landmass	that	is	categorised	as	forest.	As	the	majority	of	Indonesian	

landmass	is	stipulated	as	forest	area,	this	regulatory	framework	becomes	relevant	for	other	

land-based	natural	resources,	such	as	plantation	and	mining	that,	in	most	cases,	take	place	in	

forest	areas.	

	

The	 1999	 Forestry	 Law	 dictates	 that	 forest	 areas	 can	 only	 be	 utilised	 for	 forest-related	

activities,	but	 there	are	 two	ways	 to	get	around	this.	One	way	 is	 through	a	borrow-to-use	

permit	(Izin	Pinjam	Pakai)	from	the	Minister	of	Forestry.	Some	non-forest	related	activities,	

such	 as	mining,	 use	 this	mechanism.68	Other	 activities,	 like	 plantations,	 should	 only	 occur	

outside	 of	 the	 forest	 areas.	 If	 the	 forest	 area	 is	 wanted	 for	 these	 activities,	 the	 usual	

procedure	is	to	release	some	part	of	the	forest	area	to	make	it	a	non-forest	area	(through	

what	is	known	as	a	permit	to	release	from	the	forest	areas	–	Izin	Pelepasan	Kawasan	Hutan).	

The	type	of	forest	area	which	may	be	released	is	part	of	production	forest	that	is	specifically	

classified	as	 ‘converted	forest’	(Hutan	Produksi	yang	dapat	di	Konversi).	As	there	is	 limited	

																																																								
Law	was	more	like	a	policy	statement	than	law	as	it	lacked	sanctions	to	give	it	legal	force.	In	2007,	this	approach	

changed	quite	dramatically	as	the	Law	introduced	sanctions,	giving	it	a	stronger	legal	force.	
64
	Article	1(3)	of	Law	No	41	of	1999	on	Forestry.	This	version,	based	on	Article	Article	1(3),	which	has	been	reviewed	

by	the	Constitutional	Court	(Constitutional	Court	Decision	No.	45/PUU-IX/2011).	
65
	Article	13(b)	of	Law	No	41	of	1999	on	Forestry.	

66
	Article	14	of	Law	No	41	of	1999	on	Forestry.	

67
	Article	16	of	Law	No	41	of	1999	on	Forestry.	

68
	Article	38(1)	of	Law	No	41	of	1999	on	Forestry.	
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available	 arable	 land,	 in	 2008,	 it	 was	 estimated	 that	 70%	 of	 palm	 oil	 plantations	 were	

originally	released	from	forest	areas.69	

	

As	mentioned,	problems	often	occur	at	the	planning	level	regarding	plantations	in	the	forest	

area,	particularly	because	the	forest	area	is	not	compatible	with	the	spatial	plan,	as	will	be	

shown	in	the	next	section.	Another	reason	is	that	ownership	of	the	forest	area	is	not	clear,	

meaning	 there	 are	 other	 claims	 in	 the	 forest	 area,	 even	 though,	 according	 to	 the	 1999	

Forestry	Law,	land	to	be	released	is	supposed	to	be	free	of	any	rights.70	Thus,	even	though	

the	area	may	be	‘released’	by	the	forestry	authority,	that	does	not	mean	the	piece	of	land	is	

free	from	community	claims	or	even	claims	from	other	license	holders.	A	major	recent	wave	

of	such	claims	involving	up	to	40	million	Hectares	of	forest	area	come	from	the	indigenous	

communities,	 fuelled	 by	 the	 Constitutional	 Court	 Decision	 number	 35/PUU-XX/2012,	 and	

most	are	far	from	resolved.71	These	overlapping	claims	over	land	are	a	long-standing	problem	

that	contributes	to	the	issue	of	tenure	insecurity.	

	

Example:	Conflicting	Legal	Norms	Spatial	Planning	Law,	Forestry	Law	and	Plantation	Law	
	

Despite	the	assertion	in	the	Plantation	Laws	that	plantation	plans	are	the	reference	point	for	

considering	approval	of	plantation	licenses,	in	practice,	these	plans	do	not	play	a	central	role.	

Instead,	the	core	planning	documents	are	usually	the	spatial	plans	and	the	Gazette	of	Forest	

Areas.	As	mentioned	above,	all	the	different	sectoral	plans,	like	that	of	the	forestry	plan	and	

peatland	plan,	should	already	be	incorporated	into	a	relevant	spatial	planning	document	(be	

it	the	national	or	regional	level	plan).72	Nevertheless,	as	all	the	Laws	have	equal	legal	status,	

and	 because	 of	 the	 ingrained	 sectoral	 approach,	 the	 2004	 and	 2014	 Plantation	 Law	

acknowledge	both	planning	documents	spatial	plans	and	the	Gazette	of	Forest	Areas)	in	the	

licensing	 process	 for	 plantations.	 The	 Gazette	 of	 Forest	 Areas	 are	 acknowledged	 by	

recommendation	 from	 the	 forestry	 authority.73	 Spatial	 plans,	 on	 the	 other	 hand,	 are	

accommodated	through	location	permits.74	Both	are	part	of	the	requirements	of	applying	for	

																																																								
69
	Resosudarmo	(n	4)	6.		

70
	Article	1	Number	4	of	Law	No	41	of	1999	on	Forestry.	

71
	The	Decision	modified	Law	No	41	of	1999	on	Forestry	so	that	Adat	Forest	is	not	part	of	the	State	Forest.	See	

discussion	 of	 the	Decision	 in	 Simon	Butt,	 ‘Traditional	 Land	 Rights	 before	 the	 Indonesian	 Constitutional	 Court’	

(2014)	10(1)	Law,	Environment	and	Development	Journal	57,	59.	
72
	Article	15(2)	of	Law	No	41	of	1999	on	Forestry.	

73
	 Articles	 21(g)	 and	 23(g)	 of	 Minister	 of	 Agriculture	 Regulation	 No	 98	 of	 2013	 on	 Guidelines	 for	 Plantation	

Licensing.	
74
	Articles	21(f)	and	23(f)	of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	for	Plantation	Licensing.	
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plantation	licenses.	Thus,	legally,	it	is	clear	that	palm	oil	plantations	can	only	be	carried	out	in	

an	area	allocated	for	plantation	purposes	according	to	the	Spatial	Planning	Law,	that	is,	a	non-

forest	area	under	the	Forestry	Law.	

	

This	clarity	in	the	law	is	not	reflected	in	practice.	There	are	at	least	two	problems	that	arise	

from	the	acknowledgement	of	the	two	different	planning	documents.	First,	it	unnecessarily	

prolongs	the	licensing	procedure,	and	therefore	creates	more	opportunities	for	corruption	in	

the	process.	Second,	in	practice,	the	two	planning	documents	are	often	technically	different.	

For	example,	there	have	been	cases	where	an	area	was	considered	‘protected	area’	under	

peatland	 regulations	 and,	 simultaneously,	 considered	 a	 ‘productive	 forest	 area’	 under	

forestry	regulations,	or	vice	versa.75	In	other	cases,	a	‘protected	forest	area’	was	considered	

a	‘productive	area’	in	Spatial	Planning	documents.76	

	

These	 problems	 still	 occur	 in	 some	 provinces	 in	 Indonesia,	 as	 governments	 have	 not	 yet	

finalised	their	provincial	spatial	plans	due	to	Ministry	of	Forestry	disagreement	on	allocation	

of	spatial	functions	of	the	disputed	areas,	which	in	many	cases	means	the	approval	time	is	

very	long.	Disagreements	over	which	areas	should	be	allocated	for	plantations,	and	therefore	

should	not	be	categorised	as	forests,	is	a	recurring	issue.	Central	Kalimantan	and	Riau,77	which	

house	the	largest	number	of	palm	oil	plantations	in	Indonesia,	are	two	of	the	provinces	where	

																																																								
75
	Article	24(3)	of	Government	Regulation	No	44	of	2004	on	Forest	Planning	does	not	include	peatland	in	its	criteria	

for	protection	or	conservation	forest,	thus	there	are	cases	where	deep	peatland	inside	a	forest	area	(that	should	

be	categorised	as	a	protected	area),	is	categorised	as	a	productive	area.	
76
	As	explained	 in	below,	 the	 function	of	an	area	 is	not	only	 regulated	 in	one	document	but	 in	many	 sectoral	

regulations.	Prior	 to	2010,	documents	 that	determined	 forest	 functions	 (Tata	Guna	Hutan	Kesepakatan/TGHK)	

could	be	different	to	spatial	planning	documents	and,	as	a	result,	there	were	many	discrepancies	between	the	two	

documents.	For	historical	reasons,	when	the	audit	was	conducted,	governments	in	Central	Kalimantan	and	Riau	

were	still	in	the	process	of	harmonising	the	two	documents.	See,	for	example,	Philip	Wells,	Neil	Franklin,	Petrus	

GUnarso,	Gary	Paoli,	Tiza	Mafira,	Dimas	Riyo	Kusuom,	and	Ben	Clanchy,	‘Indonesian	Constitutional	Court	Ruling	

Number	45/PUU-IX/2011	in	‘Relation	to	Forest	Lands’	(Policy	Brief,	2012)	12;	Yance	Arizona,	Grahat	Nagara	and	

Hermansyah,	 ‘Simalakama	Kawasan	Hutan;	 Eksaminasi	 Publik	Putusan	Mahkamah	Konstitusi	 Perihal	 Pengujian	

Undang	Undang	Nomor	41	Tahun	1999	tentang	Kehutanan	(Putusan	No.	45/PUU-IX/2011)’	(ICW	Research	Paper,	

2012)	

<http://www.antikorupsi.org/sites/antikorupsi.org/files/doc/Eksaminasi%20Publik/eksaminasi_hutan.pdf>;	

Wirendro	 Sumargo,	 Soelthon	 Nanggara,	 Frionny	 Nainggolan,	 and	 Isnenti	 Apriani,	 	 ‘Potret	 Keadaan	 hutan	

Indonesia;	 Periode	 Tahun	 2000	 –	 2009’,	 	 Forest	 Watch	 Indonesia	 (online,	 2011)	 30-8	 <	 http://fwi.or.id/wp-
content/uploads/2013/02/PHKI_2000-2009_FWI_low-res.pdf>.	
77
	The	Riau	local	legislature,	for	example,	claimed	that	the	spatial	plan	has	not	been	finalised	for	more	than	18	

years	due	to	a	difference	of	opinion	with	the	Ministry	of	Forestry	on	the	areas	that	should	be	included	as	‘forest	

areas’.	See	Fazar,	 ‘Komisi	D	Berupaya	Telusuri	RTRW	Riau	ke	Pusat’,	Media	Center	Riau	Provincial	Government	
(online,	 22	 November	 2015)	 <http://mediacenter.riau.go.id/read/17304/komisi-d-berupaya-telusuri-rtrw-riau-

ke-pusat.html>.	 See	explanation	 from	 the	Minister	of	 Environment	 and	Forestry	 in	 ‘Ini	 Penjelasan	Blak-blakan	

Menteri	 LHK	 Soal	 RTRW	 Riau’,	 Jawapos.com	 (online,	 18	 December	 2015)	

<http://www.jawapos.com/read/2015/12/18/13840/ini-penjelasan-blak-blakan-menteri-lhk-soal-rtrw-riau>.	
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spatial	plans	have	not	been	finalised	for	these	reasons.	Further,	even	if	the	provincial	spatial	

plans	 have	 been	 harmonised	 with	 the	 forestry	 plans,	 another	 common	 problem	 is	 the	

different	 references	 in	 the	 maps	 that	 are	 used	 by	 different	 sectors.	 These	 technical	

differences	 have	 resulted	 in	 conflicting	 maps	 on	 the	 ground,	 contributing	 to	 significant	

uncertainty	over	the	legality	of	many	palm	oil	plantations.	

	

These	issues	at	the	planning	level	are	made	worse	by	‘ego	sektoral’	in	the	utilisation/licensing	

stage.	 A	 common	 issue	 is	 when	 one	 sector	 requests	 a	 license	 from	 another	 sector	 in	 an	

uncoordinated	 manner.78	 For	 example,	 regarding	 the	 release	 of	 forest	 areas,	 under	 the	

forestry	regulations,	to	apply	for	the	release	of	forest	area,	plantation	licenses	are	required.79	

However,	under	plantation	regulations,	plantation	licenses	can	only	be	issued	if	it	is	clear	that	

the	area	is	a	non-forest	area	or	at	least	categorised	as	a	converted	forest	area	(Hutan	Produksi	

Konversi).	However,	the	relevant	plantation	regulation	only	requires	that	the	relevant	forestry	

agency	make	a	recommendation	that	the	area	is	suitable	for	plantation	based	on	the	forestry	

legal	framework.80	The	absence	of	a	clear	requirement	to	release	forest	areas	as	part	of	the	

requirements	of	plantation	 licenses	has	made	 it	possible	 for	plantations	 to	start	operating	

without	the	land	being	released	from	forest	areas	by	the	Ministry	of	Forestry.	This	gap	is	made	

larger	by	the	absence	of	reliable	planning	documents,	as	discussed	above.	

	

To	overcome	these	issues	at	the	planning	level,	Government	Regulation	No	60	of	2012	on	the	

Procedure	for	Changing	the	Status	and	Function	of	Forest	Areas	was	issued	in	an	attempt	to	

ensure	 the	 legality	 of	 activities,	 including	 plantations,	 in	 areas	 categorised	 as	 forest	 areas	

under	the	forestry	legal	framework.81	The	regulation	basically	provides	a	way	to	rectify	past	

mistakes	in	licensing	that	stem	from	different	planning	documents.	In	other	words,	this	new	

regulation	aims	to	ensure	that	plantation	licenses	are	legal	under	both	spatial	planning	and	

forestry	legal	frameworks.	At	first,	the	Regulation	gave	license	owners	six	months	to	register	

																																																								
78
	Article	7	of	Minister	of	Forestry	Regulation	No	P.28/Menhut-II/2014	on	the	Third	Amendment	of	Minister	of	

Forestry	 Regulation	No	 P.	 33/Menhut-II/2010	 on	Mechanism	 to	 Release	 Forest	 Areas	 that	 can	 be	 Converted,	

requires	business	licenses	(in	this	case	plantation	licenses)	to	be	provided	as	one	of	the	requirements	to	process	

the	release	of	a	piece	of	land	from	a	forest	area,	while	Articles	21	and	23	of	Minister	of	Agriculture	Regulation	No	

98	of	2013	on	Guidelines	of	Plantation	Licensing	requires	a	decision	to	ensure	the	availability	of	the	requested	

area	from	the	forestry	agency	(this	used	to	be	specifically	a	decision	to	release	the	area	and	not	only	an	indication	

of	land	availability).	
79
	Article	7	of	Minister	of	Forestry	Regulation	No	P.28/Menhut-II/2014	on	Third	Amendment	of	Minister	of	Forestry	

Regulation	No	P.	33/Menhut-II/2010	on	Mechanism	to	Release	Forest	Area	that	can	be	Converted.	
80
	Articles	21	and	23	of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	of	Plantation	Licensing.	

81
	This	Regulation	was	then	replaced	by	a	newer	Government	Regulation,	No.	104	of	2015,	with	the	same	title.	
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and	follow	the	procedure.82	The	Regulation	was	then	amended	in	2015	to	extend	the	period	

for	another	year.83	According	to	the	business	community,	this	extension	was,	in	fact,	not	very	

useful,	 due	 to	 the	 difficulty	 of	 getting	 land	 replacement	 for	 forest	 areas	 used	 for	 the	

plantation,	as	required	by	the	Regulation.84		

	

As	 a	 result	 of	 these	 contradicting	 norms,	 enforcement	 of	 palm	oil	 plantation	 licenses	 has	

generally	been	unsuccessful.	For	example,	there	have	been	multiple	cases	where	the	Ministry	

of	 Forestry	 has	 failed	 to	 apply	 criminal	 sanctions	 for	 non-licensed	 activities	 inside	 forest	

areas.85	This	is	because	the	forest	area	categorisation	prescribed	by	the	Ministry	of	Forestry	

was	 different	 to	 the	 spatial	 plan	 documents	 prescribed	 by	 local	 governments,	 creating	 a	

loophole	for	business	operators.86	

	

III.D.	Monitoring	and	Overseeing	of	Plantation	Licenses	

	

The	 central	 government’s	 role	 of	 monitoring	 and	 oversight	 is	 weaker	 than	 its	 role	 of	

developing	NSPKs.	As	mentioned	in	Chapter	3,	the	1999	and	2004	Local	Government	Laws	did	

not	clarify	 this	 role,	particularly	 for	 sectoral	ministries.	Unfortunately,	 the	2004	Plantation	

Law	also	did	not	strategically	govern	the	role	of	the	central	government	in	monitoring	and	

oversight.	 The	 2013	Minister	 of	 Agriculture	 Regulation	 on	 Plantation	 Licensing	 sought	 to	

rectify	this	but	due	to	the	problematic	status	of	ministerial	regulation	this	effort	to	introduce	

																																																								
82
	Articles	51A	(1)	and	51B	(1)	of	Government	Regulation	No	60	of	2012	on	Procedure	for	Changing	the	Status	and	

Function	of	Forest	Area.	
83
	Government	Regulation	No	104	of	2015	on	Procedure	for	Changing	the	Status	and	Function	of	Forest	Area.	

84
	 Interview	with	 a	 company	 representative	No.	 1,	 Jakarta,	 13	 January	2017.	 See	 requirements	 for	 area	as	 an	

exchange	or	replacement	to	the	forest	area	used	for	plantation	purposes	in	Article	12	of	Government	Regulation	

No	104	of	2015	on	Procedure	for	Changing	the	Status	and	Function	of	Forest	Area.	For	a	general	discussion	of	the	

substantial	legal	challenges	for	all	stakeholders	in	changing	the	classification	of	forest	areas	see	Anne	Rosenbarger,	

Beth	Gingold,	Rauf	Prasodjo,	Ariana	Alisjahbana,	Andika	Putraditama	and	Dewi	Tresya,	‘How	to	Change	Legal	Land	

Use	Classifications	to	Support	More	Sustainable	Palm	Oil	in	Indonesia’	(World	Resource	Institute,	2013).	
85
	Insight	from	the	REDD+	program	named	‘Strengthening	of	Enforcement	of	Criminal	Sanctions’	(between	2012	

to	 2014)	 to	 discourage	 crimes	 that	 lead	 to	 deforestation.	 This	 conducted	 by	 Badan	 Pengelola	 Penurunan	Gas	

Rumah	Kaca	dari	Deforestasi,	Degradasi	Hutan	dan	Lahan	Gambut	(BP	REDD+)/UKP4,	and	I	was	personally	involved	

as	a	senior	legal	advisor	to	the	two	agencies,	see	BPREDD+,	Laporan	Penataan	Perizinan	dan	Penegakan	Hukum	

(Report,	2014)	4-6	<http://bpredd.reddplusid.org/pustaka/dokumen>.	
86
	In	2010,	the	Ministry	of	Forestry	revealed	to	the	public	that	there	are	two	heads	of	district	in	Central	Kalimantan	

who	will	be	charged	due	to	their	actions	in	issuing	non-forestry	licenses	in	forest	areas	before	obtaining	licenses	

from	the	Ministry	of	Forestry.	The	names	of	the	suspects	were	never	revealed.	See	‘Dua	Bupati	di	Kalteng	Jadi	

Tersangka’,	 Tribun	 Kalteng	 (online,	 12	 May	 2011)	 <http://kalteng.tribunnews.com/2011/05/12/dua-bupati-di-

kalteng-jadi-tersangka>.	Afterwards,	five	heads	of	district	filed	a	case	before	the	Constitutional	Court,	questioning	

the	legality	of	Article	3	of	the	Forestry	Law	on	the	prescription	of	forest	areas,	and	won.	See	‘Lima	Bupati	Kalteng	

Gugat	 UU	 Kehutanan’,	 Tribun	 Regional	 (online,	 10	 Agustus	 2011)	

<http://www.tribunnews.com/regional/2011/08/10/lima-bupati-kalteng-gugat-uu-kehutanan>;	 ‘MK	 Kabulkan	

“Gugatan”	 Lima	 Bupati	 Kalteng’,	 Hukumonline	 (online,	 22	 February	 2012)	

<http://www.hukumonline.com/berita/baca/lt4f444945a4ce7/mk-kabulkan-gugatan-lima-bupati-kalteng->.	
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a	strategic	role	for	the	Ministry	of	Agriculture	has	largely	failed.	As	a	result,	the	Ministry	of	

Agriculture’s	 legal	 position	 vis-à-vis	 local	 governments	 in	 ensuring	 compliance	 with	 the	

national	guidelines	on	licensing	is	still	very	weak.	

	

Monitoring	and	Oversight	Mechanisms	
	

General	monitoring	and	oversight	mechanisms	were	introduced	in	the	2004	Plantation	Law,	

but	the	detailed	implementation	instruments	were	elaborated	later	in	technical	regulations.	

The	2004	Law	acknowledged	 the	basic	concept	 that	 the	authority	 to	monitor	and	oversee	

licenses	 belongs	 to	 the	 license	 issuers,	 which,	 in	 the	 decentralisation	 period,	 means	 this	

authority	falls	to	local	governments.87	

	

As	at	2019,	there	were	three	different	mechanisms	for	monitoring	and	oversight.	The	2007	

Regulation	introduced	two	of	the	mechanisms,	the	regular	evaluation,	based	on	a	six-monthly	

report	 provided	 by	 the	 companies;88	 and	 the	 plantation	 assessment	 (Penilaian	 Usaha	

Perkebunan).	The	assessment	should	be	conducted	yearly	for	plantations	that	have	not	yet	

become	operational,	and	three-yearly	for	plantations	that	are	already	operational.89	Both	of	

these	mechanisms	are	within	the	authority	of	local	governments	as	license	issuers.	

	

In	 addition	 to	 these	 two	 mechanisms,	 the	 2013	 Regulation	 authorises	 the	 Ministry	 of	

Agriculture	to	conduct	yearly	monitoring	and	oversight	of	license	issuance	and	operation	of	

plantations	in	general.	This	is	a	different	mechanism	to	the	previous	two,	which	focus	on	the	

conduct	of	plantation	businesses.	By	contrast,	this	mechanism	focuses	on	monitoring	 local	

government	conduct	in	licensing.	The	final	result	of	this	monitoring	is	a	recommendation	to	

local	governments	as	license	issuers.90		

	

To	 ensure	 the	 enforceability	 of	 the	 recommendation,	 it	 is	 supported	 by	 two	 stages	 of	

administrative	 action.	 	 First	 the	Ministry	 of	 Agriculture	 is	 authorised	 to	 issue	warnings	 to	

license	 issuers,	 with	 copies	 sent	 to	 the	 Ministry	 of	 Home	 Affairs.91	 The	 warning	 can	 be	

																																																								
87
	Article	44	of	Law	No	18	of	2004	on	Plantations.	

88
	Article	36(2)	of	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Guidelines	of	Plantation	Licensing.	

89
	Articles	36(2)	and	37(1)	-	(3)	of	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Guidelines	of	Plantation	

Licensing.	
90
	Articles	44(3)	and	47	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	of	Plantation	Licensing.	

91
	Article	47(3)	of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	of	Plantation	Licensing.	
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followed	 with	 ministerial	 action	 to	 take	 over	 the	 license	 issuer’s	 authority	 and	 a	

recommendation	to	the	Ministry	of	Home	Affairs	to	issue	sanctions	for	license	issuers.92	This	

is	the	only	realisation	of	the	concept	of	second-line	enforcement	within	the	wider	plantations	

legal	framework.	

	

My	 fieldwork	 shows	 that	 this	process	has	never	been	 implemented	and,	 indeed,	 is	hardly	

institutionalised.	As	will	be	shown	 in	Chapter	5,	 I	would	argue	that	 the	problems	with	 the	

implementation	 of	 this	 arrangement	 are	 partly	 the	 result	 of	 the	 absence	 of	 institutional	

understanding,	capacity	and	will.	

	

Administrative	Sanctions	
	

Administrative	sanctions	for	violations	of	 licenses	are	a	follow-up	to	the	regular	evaluation	

mechanism.	 The	 only	 administrative	 sanction	 introduced	 by	 the	 2004	 Plantation	 was	 for	

license	holders	who	did	not	undertake	its	environmental	management	plan	(developed	based	

on	 its	Environmental	 Impact	Assessment).	 	Article	25(5)	of	the	2004	Plantation	Law	clearly	

stated	 that	 such	 violations	would	 be	 sanctioned	 by	 the	 revocation	 of	 plantation	 business	

license.93	Other	administrative	sanctions	for	violation	of	plantation	licenses	are	explained	in	

the	subordinate	regulations,	which	also	provides	for	the	mechanisms	to	apply	the	sanctions.	

	

The	 administrative	 sanction	 is	 basically	 the	 revocation	 of	 the	 plantation	 license,	 which	 is	

preceded	with	warnings	and	could	be	followed	with	recommendations	to	the	land	agency	to	

revoke	the	right	of	cultivation.	The	2007	and	2013	Regulations	state	that	if	a	company	violates	

its	obligations,	its	plantation	license	should	be	revoked	after	a	maximum	of	three	warnings	at	

four-month	 intervals	 (that	 is,	 a	 warning	 every	 four	 months).94	 The	 exemption	 to	 this	

procedure	was	for	illegal	slash-and-burn	land	clearing	for	cultivation.	In	this	case,	the	sanction	

is	 license	 revocation	 without	 warning.95	 In	 addition,	 administrative	 sanctions	 could	 be	

followed	 by	 a	 recommendation	 to	 the	 land	 agency	 to	 annul	 cultivation	 rights.	While	 the	

																																																								
92
	Article	47(4)	of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	of	Plantation	Licensing.	

93
	This	sanction	was	ahead	of	its	time	because,	in	2004,	the	enforceability	of	the	Environmental	Impact	Assessment	

was	still	problematic	and,	as	explained	in	the	environmental	law	section,	it	was	only	rectified	after	the	concept	of	

environmental	licenses	was	introduced	in	2009.	
94
	Articles	38	and	40	of	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Guidelines	of	Plantation	Licensing;	

Articles	48,	49,	51,	53	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	of	Plantation	Licensing.	
95
	Article	39	of	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Guidelines	of	Plantation	Licensing;	Article	52	

of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	of	Plantation	Licensing.	
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authority	 to	 invoke	 sanctions	 belonged	 to	 local	 government,	 the	 authority	 to	 issue	

recommendations	to	the	land	agency	was	held	by	the	Minister	of	Agriculture,	to	be	exercised	

at	the	request	of	the	local	governments.96	

	

The	obligations	that	should	be	adhered	to	by	the	license	holders,	including,	for	example,	the	

obligations	to	process	the	right	to	cultivation,	to	apply	the	environmental	management	plans	

or	environmental	licenses,	and	to	send	regular	reports,	as	will	be	discussed	below.	

	

Classification	of	Plantations	

	

The	 plantation	 assessment	 (Penilaian	 Usaha	 Perkebunan)97	 leads	 to	 the	 classification	 of	

plantations	(known	as	Plantation	Class	or	Kelas	Kebun),	which	consists	of	a	ranking	from	I	to	

IV	 for	 plantations	 that	 are	 already	 operational,	 and	 A	 to	 D	 for	 those	 that	 are	 still	 in	 the	

development	 stage.98	 This	 classification	 can	 lead	 to	 certain	 privileges	 being	 activated	 or	

revoked,	such	as	the	opportunity	to	extend	plantation	licenses	and	cultivation	rights.99	The	

classification	is	also	a	prerequisite	for	companies	to	register	for	an	ISPO	certificate.100	

	

Reporting	Obligations	
	

The	obligation	to	regularly	report	to	license	issuers	is	crucial	in	the	context	of	monitoring	and	

oversight,	as	it	is	the	starting	point	to	detect	irregularities.	As	will	be	shown	in	Chapter	5,	in	

practice,	these	reporting	obligations	are	 largely	 ignored	by	license	holders.	The	absence	of	

reporting	also	corresponds	with	the	absence	of	regular	evaluations	that	should	be	conducted	

by	license	issuers,	as	this	obligation	is	also	largely	ignored	by	local	governments.	

	

Another	obligation	 that	 is	 found	 to	be	 largely	 ignored	 in	practice	 is	 the	obligation	 to	send	

copies	of	the	licenses	to	the	central	government.101	This	has	made	it	difficult	for	the	central	

government	to	monitor	local	government	compliance	as	well.	Practically,	it	is	also	a	reason	

																																																								
96
	Article	41	of	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Guidelines	of	Plantation	Licensing;	Article	54	

of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	of	Plantation	Licensing.	
97
	Minister	of	Agriculture	Regulation	No	7	of	2009	on	Plantation	Assessment.	

98
	Article	18	of	Minister	of	Agriculture	Regulation	No	7	of	2009	on	Plantation	Assessment.	

99
	Articles	32-35	of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	on	Plantation	Licensing.	

100
	Minister	of	Agriculture	Regulation	No	19	of	2011	on	Guidelines	on	Indonesian	Sustainable	Palm	Oil	(ISPO).	

101
	Article	33	of	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Guidelines	of	Plantation	Licensing.	
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for	the	absence	of	a	national	database	on	palm	oil	licenses	as	the	first	check-point	of	the	state	

of	licensing	at	the	ground	level.		

	

Another	 aspect	 of	 enforcement	 is	 reporting.	 Under	 the	 2007	 Regulation,	 the	 regular	 six-

monthly	reporting	obligation	was	only	to	be	submitted	to	license	issuers,	however	under	the	

2013	 Regulation,	 reports	 are	 also	 to	 be	 submitted	 to	 the	 Minister	 of	 Agriculture.102	 The	

Regulation	 also	 introduces	 additional	 sanctions	 which	 correspond	 to	 the	 new	 obligations	

introduced	for	license	holders	in	the	2013	Regulation.	In	addition	to	the	obligation	to	send	

copies	 of	 reports	 to	 the	 central	 government,	 there	 are	 new	 obligations	 to	 develop	 local	

communities’	 plantations103	 and	 provide	 an	 operational	 map	 of	 licenses	 to	 the	 central	

government.104	 These	are	backed	up	by	 similar	 administrative	 sanctions	 introduced	 in	 the	

2007	Regulation:	a	withdrawal	of	the	plantation	licenses,	followed	by	a	recommendation	to	

annul	the	right	to	cultivation.105	

	

This	new	obligation	is	important	as	it	enables	the	central	government	to	effectively	monitor	

the	 performance	 of	 plantations	 as	 well	 as	 local	 governments	 in	 conducting	 the	 regular	

assessments.	As	Chapter	5	shows,	at	the	practical	level,	the	obligations	to	inform	the	Ministry	

of	 Agriculture	 of	 new	 licenses106	 and	 report	 regularly	 have	 been	 largely	 ignored	 by	 local	

governments,	without	there	being	a	direct	legal	avenue	for	the	central	government	to	enforce	

compliance.107	 In	 other	 words,	 palm	 oil	 plantations	 typically	 operate	 without	 proper	

monitoring	 and	 evaluation,	 either	 by	 license	 issuers	 (local	 governments)	 or	 the	 central	

government.	

	

Role	of	the	Central	Government	in	Monitoring	and	Oversight	
	

The	 central	 government’s	 powers	of	monitoring	 and	oversight	 are	 slightly	 stronger	 at	 the	

statutory	 level	 than	 in	subsequent	 regulations.	Article	12	of	 the	2004	Plantation	Law	gave	

																																																								
102

	Article	40(1)	(h)	of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	for	Plantation	Licensing.	
103

	As	mentioned,	one	of	the	obligations	of	corporations	is	to	develop	plantations	for	local	communities,	known	as	

plasma.	As	discussed	in	Chapter	1,	this	obligation	is	largely	ignored.	
104

	Article	40.	It	should	be	noted	that	under	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	on	

Plantation	Licensing,	 finalising	the	cultivation	right	 is	not	 listed	anymore	as	one	of	the	pre-requisites	to	hold	a	

plantation	license,	as	it	was	under	the	2007	Regulation.	This	allows	the	license	holders	to	ignore	the	obligation	of	

having	a	HGU.	This	position	was	strengthened	in	the	2014	Plantation	Law,	which	allow	plantations	to	operate	with	

or	without	a	HGU.	
105

	Article	51	of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	on	Plantation	Licensing.	
106

	Article	45	of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Guidelines	on	Plantation	Licensing.	
107

	See	discussion	in	Chapter	1	on	the	audit.	
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some	 indication	 of	 the	 ministerial	 power	 to	 conduct	 a	 direct	 assessment	 of	 plantation	

licenses.	Article	12	reads:	

	

The	Minister	 [of	Agriculture]	may	propose	 to	 the	 competent	 authority	 in	 the	 land	

sector	 that	 it	 remove	 a	 corporation’s	 cultivation	 right	 …,	 if	 according	 to	 the	

assessment	of	the	Minister	[of	Agriculture],	the	rights	are	not	utilised	in	accordance	

with	 the	 required	 [business]	plan,	 and	 the	 land	has	been	abandoned	 for	3	 (three)	

consecutive	years	after	the	cultivation	rights	are	given.	

	

This	Article	allowed	the	Minister	of	Agriculture	to	conduct	an	assessment	of	fulfillment	of	the	

conditions	of	licenses,	which	could	prompt	a	proposal	by	the	Minister	to	the	Land	Agency	to	

withdraw	cultivation	rights.	As	mentioned,	while	the	Regulation	did	recognise	the	ministerial	

power	 to	give	a	 recommendation,	 it	delegated	 the	authority	 to	conduct	an	assessment	 to	

local	governments.	In	other	words,	according	to	the	2007	Regulation,	the	Ministry	was	only	

given	the	role	of	‘messenger’	between	local	governments	and	the	land	agency.	

	

Even	 if	 the	 2004	 Law	 was	 implemented	 according	 to	 its	 provisions,	 meaning	 that	 the	

assessment	power	was	still	in	the	hands	of	the	minister,	it	was	still	weak	compared	to	other	

similar	 Laws.	 This	 is	 because	 the	 authority	 to	 conduct	 the	 assessment	 only	 results	 in	 a	

recommendation,	and	the	final	action	is	in	the	hands	of	another	national	agency.		

	

As	mentioned	 above,	 the	2013	Regulation	 strengthened	 the	 central	 government’s	 role	 by	

introducing	 of	 a	 second-line	 enforcement	 power.	 However,	 this	 second	 line	 enforcement	

mechanism	is	problematic	because	the	regulation	does	not	provide	a	clear	mechanism	to	take	

over	the	local	government’s	authority	in	licensing.	Further,	it	was	introduced	by	a	ministerial	

level	 regulation,	which	 is	 a	 low-level	 legal	 instrument,	 as	will	 be	 discussed	 in	 the	 analysis	

below.	The	provision	is,	however,	the	first	attempt	by	the	Ministry	of	Agriculture	to	provide	

a	clearer	role	for	itself	to	properly	monitor	local	governments	in	issuing	licenses.	It	also	fits	

with	the	legal	arrangements	in	the	2004	Local	Government	Law,	by	channeling	the	sanctions	

to	the	Ministry	of	Home	Affairs.	As	discussed	in	the	previous	chapter,	before	the	2014	Local	

Government	Law,	the	sectoral	ministries	did	not	have	the	clear	legal	power	from	the	Local	

Government	Law	to	directly	monitor	local	governments.	
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Despite	this	ambiguity,	enactment	of	the	2013	Regulation	signals	a	serious	response	from	the	

Ministry	of	Agriculture	to	widespread	problems	in	enforcement.	Unfortunately,	it	has	hardly	

been	implemented.	As	will	be	elaborated	in	Chapter	5,	the	institutional	set-up	of	the	Ministry	

of	Agriculture	only	barely	reflects	these	newly	-	introduced	functions,	at	best.108	

	

Despite	the	unclear	position	of	the	central	government	in	the	administrative	oversight,	it	still	

holds	the	only	criminal	justice	authority	in	this	field.	In	this	context,	the	2004	Plantation	Law	

introduced	 civil	 servant	 investigators	 for	 plantation-related	 crimes	 (known	 as	 PPNS	

Perkebunan	or	Civil	Servant	Investigators	for	Plantation),	who	are	coordinated	by	the	Ministry	

of	 Agriculture.109	 However,	 as	will	 be	 shown	 in	 Chapter	 5,	 these	 investigators	 do	 not	 yet	

properly	function,	resulting	in	missed	opportunities	to	improve	compliance.	

	

IV.	Analysis	and	Conclusion	
	

This	chapter	discussed	palm	oil	plantation	licensing,	which	includes	not	only	plantation	laws110	

but	 also	 other	 relevant	 environmental	 and	 natural	 resources	 laws.	 There	 are	 three	main	

findings	 from	 this	 analysis.	 First,	 as	 has	 been	 shown	 throughout	 the	 chapter,	 a	 sectoral	

approach	to	managing	environmental	and	natural	resources	is	entrenched	in	the	various	legal	

frameworks	that	govern	palm	oil	plantation	licenses.	This	approach	leads	to	weak	licensing	

governance,	 as	 equally	 enforceable	 laws	 conflict	 with	 one	 another.	 In	 this	 situation,	

opportunists	have	fertile	ground	to	flourish	and	create	a	culture	of	non-compliance,	including	

by	exploiting	legal	loopholes.	Second,	the	role	of	the	central	government	is	quite	strong	in	the	

area	of	developing	guidelines	but	relatively	poor	in	the	area	of	monitoring	and	oversight.	This	

seems	to	mirror	the	development	of	the	main	legal	framework	of	decentralisation.	Finally,	

the	 choice	made	 in	 the	 2004	 Plantation	 Law	 to	 utilise	ministerial	 regulations	 as	 the	main	

regulatory	 framework	 to	 regulate	 licensing	 governance	 has	 proven	 to	 be	 problematic,	

particularly	in	the	decentralisation	context.	This	problematic	regulatory	framework	opens	up	

opportunities	 for	 local	 governments	 with	 vested	 interests	 to	 disregard	 the	 mechanisms	

introduced	in	the	national	regulations.	These	findings	will	be	discussed	further	below.	

	

																																																								
108

	In	Chapter	5,	it	will	be	shown	that	these	provisions	have	not	been	adopted	in	the	institutional	set-up.	
109

	Article	45	Law	No	18	of	2004	on	Plantations.	
110

	As	mentioned,	palm	oil	is	the	only	crop	that	is	mainly	cultivated	by	corporations	(which	need	licenses	to	work).	

Whereas,	most	of	other	plantation	crops	are	usually	cultivated	by	smallholders/farmers.	Therefore,	palm	oil	ought	

to	be	at	the	forefront	in	the	development	of	plantation	related	regulations.	
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IV.A.	Problematic	Legal	Framework	
	

The	2004	Plantation	Law	suffers	from	the	common	problems	that	plague	environment	and	

natural	resources	laws	in	Indonesia:	they	are	conflicting,	vague	and	full	of	many	loopholes.111	

Examples	 of	 these	 problems	 will	 be	 divided	 into	 the	 stage	 of	 planning,	 licensing	 and	

enforcement	below.	

	

Planning:	conflicting	planning	documents	caused	problematic	land	title	for	plantations	
	

The	 licensing	 problems	 start	 at	 the	 planning	 stage.	 It	 has	 been	 mentioned	 above	 that	

plantations	in	general,	including	palm	oil	plantations,	should	be	situated	outside	forest	areas,	

which	have	their	own	sectoral	forestry	plans.	Legally	speaking,	forestry	plans	should	be	in	line	

with	relevant	spatial	plans	but,	in	fact,	they	often	are	not.112	As	a	result,	it	is	not	uncommon	

to	find	plantations	in	forest	areas,113	even	though	this	is	criminally	sanctioned	under	the	1999	

Forestry	Law.	

	

Another	problem	at	the	planning	level	is	the	weak	legal	position	of	the	plantation	plans	in	the	

context	 of	 plantation	 licensing.	 Because,	 legally,	 plantation	 plans	 should	 consider	 various	

aspects	 in	 determining	 areas	 suitable	 for	 plantation,	 if	 it	 in	 place	 and	 properly	 enforced,	

plantation	plans	could	be	powerful	tools	to	ensure	sustainable	plantation	practices.	However,	

it	 was	 shown	 above	 that	 the	 2004	 Plantation	 Law	 does	 not	 make	 the	 legal	 position	 of	

plantation	 plans	 clear	 in	 terms	 of	 licensing.	 It	 is	 only	 made	 clear	 at	 the	 level	 of	 the	

implementing	 regulations,	 that	 is,	 the	 2007	 and	 2013	Minister	 of	 Agriculture	 Regulations.	

Both	Regulations	 require	plantation	plans	 to	be	part	of	 the	considerations	 relevant	 to	 the	

issuance,	extension	and	revocation	of	licenses.	The	problem	is	that,	as	will	be	explained	later,	

the	 legal	 status	of	Minister	of	Agriculture	Regulations	 in	 the	context	of	decentralisation	 is	

politically	 and	 legally	 problematic.	 Thus,	 the	 current	 legal	 construction	 is	 not	 effective	 in	

supporting	the	important	role	of	plantation	plans	in	the	licensing	process.	This	is	made	worse	

by	the	 fact	 that	 the	national	plantation	plans	as	required	 in	 the	2004	and	2014	Plantation	

Laws	(which	should	be	used	by	local	governments	to	develop	their	regional	plantation	plans)	

																																																								
111

	See	Jan	Michiel	Otto,	‘Incoherence	in	Environmental	Law	and	the	Solution	of	Co-ordination,	Harmonisation	and	

Integration’	in	Adriaan	Bedner	and	Nicole	Niessen	(eds)	Toward	Integrated	Environmental	Law	in	Indonesia	(CNWS	

Publication,	2003)	11.	
112

	Sanders	et	al	(n	4)	196,	200-1.	
113

	The	Minister	of	Environment	and	Forestry	reported	 in	2018	that	there	are	about	2.3	million	Ha	of	Palm	Oil	

Plantations	in	Forest	Area	that	currently	under	review,	see	Azka,	(n3).	
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have	not	been	created.114	Thus,	the	national	government	misses	the	opportunity	to	utilise	the	

plans	to	control	local	government	conduct	in	governing	plantations	on	the	ground.	

	

The	absence	of	national	and	regional	plantation	plans	 is	sustained	by	the	absence	of	 legal	

consequences	 for	 the	 improper	 implementation	 of	 the	 laws.	 Improper	 implementation	 of	

laws	in	general	is	rampant	in	Indonesia.	The	2009	Environmental	Law	for	example	does	not	

have	all	its	implementing	regulations	in	place	despite	being	passed	more	than	10	years	ago,	

even	though	this	is	a	violation	of	Article	126	of	the	Law,	which	requires	all	of	the	implementing	

regulations	to	be	in	place	by	2010.	Similarly,	implementing	regulations	for	the	2014	Plantation	

Law	are	also	not	in	place,	in	violation	of	Article	117	of	the	2014	Plantation	Law,	which	required	

that	 they	 should	 be	 in	 place	 by	 2016.	 Plantation	 plans	 suffer	 similar	 problems	 to	 these	

implementing	regulations,	the	absence	of	 legal	consequences	to	its	existence	made	it	easy	

for	the	national	government,	as	well	as	local	governments,	to	ignore	the	obligation	to	develop	

the	plans.	 The	2004	Plantation	 Law,	 along	with	 its	 implementing	 regulations,	 also	did	not	

make	clear	 the	 legal	consequences	of	not	having	plans	 for	 the	validity	of	 licenses	 that	are	

required	to	be	issued.	If	a	legal	provision	that	prevents	plantation	licenses	from	being	issued	

without	having	the	plans	in	place	had	been	introduced,	then	plantation	plans	would	surely	

have	been	completed	by	the	government.	

	

Licensing	
	

Problems	 at	 the	 planning	 stage	 arise	 from	 conflicting	 forestry	 and	 spatial	 plans,	 creating	

consequences	 at	 the	 licensing	 stage,	 yet	 the	 plantation	 legal	 framework	 has	 not	 tried	 to	

prevent	 these	 problems.	 As	 mentioned,	 the	 2007	 and	 2013	 Minister	 of	 Agriculture	

Regulations	do	not	require	a	document	of	release	from	the	forest	area	as	the	basis	for	the	

operationalisation	 of	 plantations.	 The	 plantation	 plans,	 another	 safeguard	 to	 prevent	

plantations	in	non-suitable	areas,	are	also	irrelevant	to	the	validity	of	the	licenses.	

	

This	situation	has	allowed	plantation	companies	to	start	operations	without	first	clarifying	the	

legal	status	of	an	area	and	if	other	agencies,	such	as	forestry,	later	accuse	these	companies	

of	being	in	a	forest	area	without	the	proper	documents,	they	can	hide	behind	the	conflicting	

plans.	In	the	early	wave	of	the	palm	oil	boom	this	made	it	easy	for	many	plantation	owners	

																																																								
114

	This	was	revealed	in	a	national	meeting	on	plantation	planning	which	was	attended	by	local	governments	from	

around	the	country,	which	I	attended	during	my	fieldwork,	Bogor,	December	2016.		
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to	carry	out	to	harvest	logs	from	the	forest,	because	being	allocated	intact	forested	areas	for	

a	plantation	plot	brought	with	it	access	to	the	timber	in	those	areas.115	Further,	many	cases	

indicate	 that	 issuing	plantation	 licenses	 in	disputed	 forest	areas	helped	 local	governments	

successfully	request	that	those	areas	be	released	from	categorisation	as	forest	areas.116	When	

this	happens,	palm	oil	plantation	licenses	that	are	problematic	due	to	conflicting	plans	are	

‘legitimised’	 through	 the	 legalisation	 process	 under	 the	Government	 Regulation	No	 60	 of	

2012.	However,	as	discussed	above,	this	legal	way	out	was	hardly	successful	due	to	the	lack	

of	 land	 to	 replace	 forest	 areas	 used	 for	 plantations.	 This	means	 the	 legal	 status	 of	many	

plantations	remains	unclear.	

	

Another	example	of	a	regulatory	problems	at	the	licensing	level	stems	from	limitations	on	the	

maximum	 land	 available	 for	 plantations.	 As	 discussed	 before,	 the	 land-related	 legal	

framework	and	plantation	legal	framework	were	in	conflict	regarding	the	amount	of	land	that	

can	be	acquired	by	companies	in	a	single	group.	The	problem	started	with	the	deletion	of	the	

limitation	for	holdings	in	the	2007	Minister	of	Agriculture	Regulation,	which	the	Ministry	of	

Agriculture	made	at	 the	risk	of	creating	a	conflicted	 legal	 framework,	 in	order	 to	 facilitate	

access	by	big	groups	to	unlimited	land	for	their	plantation	businesses.117	This	issue	was	then	

resolved	in	the	2013	Minister	of	Agriculture	Regulation,	but	there	is	no	guarantee	that	future	

regulatory	frameworks	will	not	change	the	limitation	introduced	in	the	2013	Regulation	again.	

For	example,	a	Palm	Oil	Bill	 introduced	by	 the	national	House	of	Representatives	 (DPR)	 in	

2017	proposes	to	remove	the	limitation	for	groups,	as	in	the	2007	Regulation.	

	

Other	problem	at	the	licensing	stage	is	the	pro-business	policy	that	basically	aims	to	make	

sure	 companies	 can	 start	 operations	 as	 soon	 as	 possible.	 For	 example,	 the	 absence	 of	

																																																								
115

	Krystof	Obidzinski,	‘Environmental	and	Social	Impacts	of	Oil	Palm	Plantations	and	Their	Implications	for	Biofuel	

Production	in	Indonesia’	(2012)	17(1)	Ecology	and	Society	25,	37.	
116

	As	evidenced	by	consistent	requests	from	local	governments	to	the	Ministry	of	Environment	and	Forestry	to	

release	 forest	area	to	non-forest	area,	 local	governments	almost	always	prefer	 to	have	more	non-forest	areas	

rather	than	forest	areas,	because	utilisation	of	these	non-forest	areas	come	under	their	authority.	Interview	with	

Muslim	 (JIkalahari,	 Riau),	 29	 January	 2019;	 see	 also:	 Eyes	 on	 the	 Forest,	 Legalisasi	 Perusahaan	 Sawit	Melalui	
Perubahan	 Peruntukan	 Kawasan	 Hutan	 menjadi	 Bukan	 Kawasan	 Hutan	 di	 Provinsi	 Riau	 (2),	 (Report	 2018)	
<https://www.eyesontheforest.or.id/uploads/default/report/EoF-Legalisasi-perusahaan-sawit-melalui-

perubahan-peruntukan-Maret-2018.pdf>.	
117

	This	was	admitted	by	the	Ministry	of	Agriculture	during	the	drafting	of	Minister	of	Agriculture	Regulation	No	

98	of	2013	on	Guidelines	of	Plantation	Licensing,	I	obtained	this	knowledge	from	observations	in	my	capacity	as	

senior	legal	advisor	supporting	the	Indonesia	REDD+	Agency/UKP4.	Companies	also	admitted	that	they	make	new	

legal	entities	if	needed	in	order	to	open	up	new	plantations:	interview	with	company	representative	No.	1,	Jakarta,	

13	January	2017;	see	also	Eve	Warburton,	‘Resource	Nationalism	in	Indonesia:	Ownership	Structures	and	Sectoral	

Variation	in	Mining	and	Palm	Oil’	(2017)	17	Journal	of	East	Asian	Studies	285-312.	
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requirements	to	require	secure	land	title	by	having	HGUs	or	the	release	of	forest	areas	from	

the	Ministry	of	Forestry	(before	operation	of	palm	oil	plantations)	allows	plantation	operation	

to	start	swiftly	but	leads	to	land	conflict	on	the	ground.118	

	

Monitoring	and	Oversight	
	

At	 the	monitoring	 and	oversight	 stage,	 the	main	problem	 is	 the	 absence	of	 a	 reward	and	

punishment	mechanism	 to	 ensure	 local	 governments	 actually	 carry	 out	 an	 assessment	 of	

plantation	operations.	As	discussed	above,	the	existing	legal	framework	for	plantations	has	

introduced	a	monitoring	and	oversight	mechanism	with	some	rewards	and	punishments,	but	

they	 are	 tied	 to	 companies’	 interests	 instead	 of	 to	 local	 governments.	 For	 example,	 the	

completion	of	assessments	will	allow	corporations	to	extend	their	licenses.	In	Chapter	5,	it	is	

shown	that	 this	mechanism	did	affect	companies’	behaviour.	Some	companies	have	made	

sure	that	the	assessment	is	conducted	and	therefore	‘facilitate’	local	governments	in	carrying	

out	the	assessment,	including	by	reminding	local	governments	and	paying	for	the	cost	of	the	

assessment.	Such	arrangements	risk	destroying	the	objectivity	of	the	assessment.	

	

The	findings	from	empirical	work	show	that	the	existing	mechanism	is	working	for	companies,	

but	 not	 for	 local	 governments,	 as	 the	 mechanism	 is	 not	 designed	 to	 give	 rewards	 and	

punishment	 to	 local	 governments,	but	only	 to	 companies.	 The	existing	mechanism	means	

local	governments	can	continue	to	ignore	their	obligations	to	conduct	proper	monitoring	and	

oversight	of	companies’	activities.	

	

IV.B.	Inadequate	Authorities	of	the	Central	Government	
	

In	the	context	of	natural	resource	management,	consisting	of	planning,	licensing,	monitoring	

and	oversight,	my	investigation	of	laws	and	regulations	related	to	plantation	licensing	reveals	

that	 the	 central	 government’s	 authority	 is	 inadequate,	 particularly	 due	 to	 the	 absence	 of	

proper	legal	support	to	implement	the	monitoring	and	oversight	authority.	

	

Analysis	of	the	relevant	laws	and	regulations	shows	that	the	role	of	the	central	government	

in	 plantation	 licensing	 is	 mainly	 to	 provide	 guidelines,	 without	 real	 power	 to	 enforce	

																																																								
118

	HGUs	impact	on	land	conflicts	is	discussed	further	in	Chapter	6.	
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adherence	to	them.	Following	the	decentralisation	legal	framework,	the	2004	Plantation	Law	

authorised	the	central	government	to	define	standards	and	norms	on	licensing,	or	NSPKs.119	

Notwithstanding	 the	 problems	 with	 the	 Ministerial	 Regulation	 being	 in	 the	 form	 of	 the	

ministerial	 regulation	 as	 the	 form	of	 the	NSPKs,	 various	ministerial	 regulations	have	been	

passed	to	implement	this	mandate.	

	

On	 the	 other	 hand,	 the	 central	 government’s	 role	 in	 supervising	 NSPKs	 on	 licensing	 was	

weakly	 regulated.	 It	 was	 not	 acknowledged	 at	 the	 statutory	 level,	 even	 though	 it	 was	

acknowledged	in	the	2013	Minister	of	Agriculture	Regulation,	but,	as	will	be	explained	in	the	

next	chapter,	 it	has	never	been	implemented	–	probably	due	to	the	weak	character	of	the	

ministerial	regulation.	The	2014	Plantation	Law,	as	will	be	discussed	in	Chapter	6,	also	does	

not	reconfirm	the	power	to	monitor	and	oversee	local	governments	that	was	introduced	in	

the	2013	Regulation	on	Licensing.		

	

The	 absence	 of	 a	 clear	 enforcement	 power	 also	 affects	 the	 enforceability	 of	 the	 NSPKs.	

Violations	 of	 provisions	 that	 are	 already	 clear	 in	 the	 law	 and	 should	 be	 clear	 for	 local	

governments,	 such	 as	 the	 obligation	 to	 have	 environmental	 licenses	 before	 plantation	

licenses,	are	also	found	to	be	largely	ignored	by	local	governments.	Thus	far,	such	violations	

have	not	been	identified	and	sanctioned	by	the	Ministry	of	Agriculture.	The	lack	of	power	to	

ensure	compliance	to	NSPKs	further	weakens	the	credibility	and	legitimacy	of	the	NSPKs.	

	

The	investigation	of	the	legal	framework	on	licensing	also	reveals	the	different	legal	approach	

between	the	two	powers,	(developing	NSPKs	and	enforcing	them),	which	mirrors	the	model	

in	the	decentralisation	Law.	There	are	two	possible	explanations	for	this	situation.	Firstly,	the	

understanding	 of	 Ministry	 of	 Agriculture	 officials	 is	 influenced	 by	 the	 fact	 that	 the	 Local	

Government	Law,	particularly	the	1999	and	the	2004	Laws,	did	not	recognize	other	sectoral	

ministries’	 powers	 to	 also	 conduct	 monitoring	 and	 oversight,	 as	 discussed	 in	 Chapter	 3.	

Another	 explanation	 is	 the	 absence	 of	 political	 interest	 in	 the	 sustainability	 aspects	 of	

licensing,	 in	 other	words	 the	Ministry	 of	 Agriculture	 simply	 does	 not	 consider	monitoring	

plantation	activities	an	important	priority.	This	last	issue	is	discussed	further	in	Chapter	6.	

	

																																																								
119

	Articles	16,	17(3)	and	(7)	of	Law	No	18	of	2004	on	Plantations.	
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IV.C.	 Weak	 Legal	 Status	 of	 the	 Minister	 of	 Agriculture	 Regulation	 in	 the	

Decentralisation	Period	

	

It	 has	 been	 shown	 through	 out	 this	 chapter	 that	 one	 of	 the	 recurring	 issues	 in	 the	 legal	

framework	of	palm	oil	plantation	licenses	in	the	decentralisation	era	is	the	use	of	ministerial	

regulations	as	the	legal	form	to	regulate.	For	example,	the	Minister	of	Agriculture	Regulations	

of	 2007	 and	 2013	 are	 the	 main	 reference	 for	 license	 mechanisms	 and	 the	 Ministerial	

Regulation	No	7	of	2009	is	the	main	reference	for	the	regular	assessment	of	plantations.		

	

The	use	of	ministerial	regulations	is	problematic	because	local	governments	tend	to	ignore	

this	type	of	regulation	for	legal	and	political	reasons.	The	main	reason	for	this	is	that	there	is	

a	 common	 perception	 among	 local	 governments	 that	 Local	 Government	 Regulations	 are	

higher	in	the	legal	hierarchy	than	Ministerial	Regulations,120	thus	–	relying	on	the	lex	superior	

derogate	 legi	 inferiori	 principle	 –	 a	 higher-level	 regulation	 takes	 precedent	 over	 a	 lower	

one.121	In	general,	national	level	regulations	(such	as	government	regulations	and	presidential	

regulations)	are	higher	in	the	legal	hierarchy	compared	to	local	government	ones.	However,	

Article	2	of	the	Decree	of	the	People’s	Consultative	Assembly	III	of	2000	on	the	Source	of	Law	

and	Hierarchy	 of	 Laws	 and	 Regulations,	 acknowledges	 Local	 Government	 Regulations	 but	

omits	mention	of	Ministerial	Regulations	and	similar	level	regulations,	such	as	decisions	by	

heads	of	 agencies	or	 the	Head	of	 the	Supreme	Court,	 that	had	 long	been	heavily	used	 to	

regulate	governmental	affairs.122	Later,	Law	No	10	of	2004	and	Law	No	12	of	2011	on	Laws	

and	Regulation	Making	rectified	this	situation,	re-acknowledging	Ministerial	Regulations	and	

similar	 regulations	as	part	of	 Indonesian	 law,	provided	they	are	authorised	by	higher	 level	

laws	and	the	enacting	 institutions	have	 legal	authority	to	 issue	such	regulations.	However,	

the	 2004	 and	 the	 2011	 Laws	 on	 Lawmaking	 still	 do	 not	 clarify	 the	 position	 of	ministerial	

regulations	in	the	hierarchy	of	laws,	which,	in	order,	lists	only	the	Constitution,	Decrees	of	the	

People’s	 Consultative	 Assembly,	 Statutes	 or	 Government	 Regulations	 in	 lieu	 of	 Statute,	

Government	Regulations,	Presidential	Regulations,	Provincial	Government	Regulations	and	

Municipal	Government	Regulations.123	

																																																								
120

	Enny	Nurbaningsih,	 ‘Berbagai	Bentuk	Pengawasan	Kebijakan	Daerah	dalam	Era	Otonomi	Luas’	 (2011)	23(1)	

Mimbar	Hukum	168,	180;	Ida	Aju	Resosudarmo	‘Closer	to	People	and	Tress:	Will	Decentralisation	Work	for	the	

People	and	the	Forests	of	Indonesia?’	(2004)	17(1)	European	Journal	of	Development	Research	110,	125.	
121

	This	principle	is	adopted	in	Article	7(2)	of	Law	No	12	of	2011	on	Laws	and	Regulation	Making.	
122

	Nurbaningsih,	n	(120).	
123

	Articles	7	and	8	of	Law	No	12	of	2011	on	Laws	and	Regulations	Making.	
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The	uncertainty	surrounding	the	position	of	ministerial	regulations	in	the	hierarchy	of	laws	

and	 regulations	 provides	 a	 loophole	 for	 local	 governments	 to	 ignore	 laws	 such	 as	 the	

regulations	issued	by	the	Minister	of	Agriculture.	The	circular	letters	issued	by	the	Ministry	of	

Home	Affairs	and	Ministry	of	Law	and	Human	Rights	confirming	that	ministerial	regulations	

are	a	source	of	law	for	local	government	has	not	resolved	the	issue,	mainly	because	circular	

letters	 are	 also	 not	 listed	 in	 the	 hierarchy.124	 As	 a	 result,	 exploiting	 this	 loophole,	 local	

governments	 deviate	 from	 the	 main	 legal	 framework	 that	 outlines	 licensing	 procedures,	

despite	the	2004	Plantation	Law	clearly	ordering	the	 implementing	regulations	to	take	the	

form	of	a	Ministry	of	Agriculture	Regulation.125	

	

Investigation	of	the	legal	framework	on	licensing	shows	the	problems	created	by	legal	factors.	

The	 conflicting	 legal	 frameworks	 on	 plantation	 governance,	 the	 incomplete	 power	 of	 the	

central	government,	and	the	problematic	legal	framework	all	weaken	the	governance	of	palm	

oil	licensing.	Next,	Chapter	5	will	show	how	these	issues	influence	institutional	factors,	and	

Chapter	6	later	shows	how	political	factors	contribute	to	this	problematic	legal	framework.

																																																								
124

	Nurbaningsih,	n	(120).	
125

	See	Resosudarmo	(n	120).	
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CHAPTER	5	

INSTITUTIONAL	CAPACITY	OF	THE	DIRECTORATE	GENERAL	OF	ESTATE	CROPS	

IN	REGULATING	PALM	OIL	LICENSING	IN	INDONESIA	

	

I.	Background	
	

This	 chapter	 discusses	 institutional	 capacity	 as	 one	 of	 the	 key	 factors	 that	 influences	 the	

performance	of	the	central	government	in	carrying	out	its	duties.	As	mentioned	in	Chapter	1,	

the	 focus	 of	 this	 thesis	 is	 the	 main	 commodity	 regulator,	 which	 in	 the	 case	 of	 Palm	 Oil	

Plantations	is	the	Directorate	General	of	Estate	Crops	of	the	Ministry	of	Agriculture.	

	

The	implementing	agency	has	a	very	important	role	in	ensuring	effective	implementation	of	

the	law.	As	the	main	regulator,	the	Directorate	General	of	Estate	Crops	is	responsible	to	work	

with	stakeholders,	including	other	governmental	units	at	the	national	and	local	level,	towards	

fulfillment	of	its	mandate.	The	capacity	and	integrity	of	the	implementing	agency	are	equally,	

if	not	more,	important	than	its	formal	legal	mandate,	as	they	define	the	convention	or	legal	

culture	surrounding	the	implementation	of	the	law.1	

	

The	key	question	 for	 investigation	 in	 this	 chapter	 is:	how	does	 the	Ministry	of	Agriculture	

perform	its	role	of	regulating	palm	oil	licensing	in	the	decentralisation	era?	In	answering	this,	

I	examine	the	legal	and	administrative	framework	supporting	the	Ministry	of	Agriculture	and	

its	institutional	structure,	especially	with	respect	to	the	development	of	Norms,	Standards,	

Procedures	and	Criteria	(NSPK)	as	well	as	monitoring	and	oversight,	particularly	in	relation	to	

local	governments.	I	also	draw	on	my	fieldwork	regarding	the	perceptions	of	officials	in	the	

Ministry	of	Agriculture	of	 their	 authority	and	 the	performance	of	 their	 regulatory	 role.	As	

such,	I	rely	on	a	combination	of	data	from	interviews	as	well	as	the	legal	and	policy	framework	

regulating	 the	 institutional	 structure	of	 the	Directorate	General	of	Estate	Crops.	 I	 am	also	

fortunate	 to	 have	 been	 permitted	 access	 to	 the	 Directorate	 General’s	 directory	 of	

correspondence	with	stakeholders	such	as	local	governments,	from	2010	to	2015.	The	letters	

also	provide	clear	examples	of	Ministry	of	Agriculture	and	local	government	views	concerning	

their	counterparts	and	how	these	views	are	applied	in	practice.	

																																																								
1
	Kevin	Davis	and	Michael	J	Trebilcock,	‘What	Role	do	Legal	Institutions	Play	in	Development?’	(Conference	Paper,	

IMF	 Conference	 on	 Second	 Generation	 Reforms,	 8-9	 November	 1999)	

<https://www.imf.org/external/pubs/ft/seminar/1999/reforms/trebil.pdf>	108-9.	
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There	are	three	aspects	of	the	central	government’s	authority	my	investigation	focuses	on:	

its	authority	in	developing	NSPKs,	its	authority	to	conduct	monitoring	and	oversight,	and	lastly	

its	authority	in	relation	to	criminal	law	enforcement.	My	research	reveals	that	the	systematic	

problems	in	the	Directorate	General	of	Estate	Crops	start	begin,	and	are	sealed	by,	the	legal	

framework.	Of	the	three	authorities,	the	strongest	is	the	authority	to	develop	NSPKs,	while	

the	other	two	are	very	weak.	All	aspects,	such	as	legal	framework,	perception,	institutional	

capacity	and	practices	support	 this	assessment.	The	most	obvious	sign	 is	 the	absence	of	a	

national	 database	 on	 palm	 oil	 plantation	 licensing.	 This	 reflects	 a	 serious	 documentation	

problem	at	the	local	level.	What	is	even	more	concerning	is	the	lack	of	any	systematic	effort	

by	the	Ministry	of	Agriculture	to	create	such	a	database.		

	

In	 line	with	these	findings,	my	research	also	reveals	 that	the	 issue	of	widespread	 irregular	

licenses	is	nowhere	near	the	top	institutional	priority	of	the	Ministry	of	Agriculture.	As	will	be	

shown	in	this	chapter,	this	is	clear	from	the	nonexistence	of	any	formal	assignment	to	conduct	

monitoring	 and	 supervision	 in	 the	 regulatory	 framework	 of	 the	 Ministry’s	 organisational	

structure,	the	lack	of	understanding	of	these	responsibilities	and,	as	a	result,	the	absence	of	

a	unit	or	a	mechanism	to	conduct	monitoring	and	supervision.	On	the	other	hand,	despite	the	

absence	of	an	effective	mechanism	to	evaluate	NSPKs	through	monitoring	and	supervision,	

the	role	of	developing	NSPKs	is	well-established.2	It	is	mentioned	in	the	formal	legal	mandate	

of	 the	 institution	 and	 there	 is	 a	 special	 unit	 and	well-established	mechanisms	 to	 develop	

NSPKs.	Having	said	that,	the	development	of	NSPKs	is	not	without	problems,	as	will	be	shown	

below.	

	

This	 chapter	 starts	 with	 discussion	 of	 the	 governance	 of	 decentralisation	 at	 the	 central	

government	 level.	 It	 describes	 the	 different	 forces	 in	 the	 executive	 branch	 of	 the	 central	

government	and	the	position	of	sectoral	ministries	such	as	the	Ministry	of	Agriculture	in	that	

context.	Then	it	moves	onto	a	discussion	of	the	Directorate	General	of	Estate	Crops,	including	

a	short	historical	overview.	This	historical	outline	helps	to	explain	the	traditional	role	of	the	

Directorate	General	of	Estate	Crops	and	how	it	is	reflected	in	the	current	context.	Next,	each	

																																																								
2
	 See	 for	 example	 task	 of	 the	 Secretariat	 General	 of	 the	 Directorate	 General	 of	 Estate	 Crops	 in	 the	 2005	

Organisational	 Structure	 of	 the	 Directorate	 General	 of	 Estate	 Crops	 in	 Direktorat	 Jenderal	 Perkebunan	

Kementerian	 Pertanian,	 Draft	 Revisi	 Rencana	 Strategis	 Direktorat	 Jeneral	 Perkebunan	 2010-2014	 (DirjenBun,	
2011)	 <http://ditjenbun.pertanian.go.id/tinymcpuk/gambar/file/RENSTRA-DITJEN-PERKEBUNAN-2010-

2014.pdf>.	



150	

 

of	 the	authorities	 is	considered:	 the	development	of	NSPKs,	monitoring	and	oversight	and	

criminal	 enforcement.	 Lastly,	 this	 chapter	 analyses	 the	 practical,	 legal	 and	 political	

consequences	 of	 the	 Directorate	 General	 of	 Estate	 Crops’	 approach	 in	 relation	 to	 the	

performance	of	the	central	government	in	managing	natural	resources	in	the	decentralisation	

context.	

	

II.	Existing	Mechanisms	to	Monitor	Local	Government	Compliance		
	

This	section	aims	to	show	that	various	administrative	instruments	for	sectoral	ministries	to	

monitor	local	governments	do	exist,	however	they	do	not	cover	the	licensing	authority	of	local	

governments.	There	are	 two	areas	where	 the	central	government	exercises	 its	monitoring	

and	 oversight	 power	 in	 relation	 to	 local	 governments.	 The	 first	 is	 the	 mechanism	 for	

monitoring	 the	 performance	 of	 local	 governments	 according	 to	 planning	 documents	 and	

budget,	 particularly	 when	 it	 involves	 national	 budget	 funds	 that	 are	 transferred	 to	 local	

governments.	This	mechanism	arguably	is	the	most	developed,	as	it	consists	of	several	layers	

of	 monitoring	 mechanisms.	 The	 State	 Audit	 Agency	 (Badan	 Pemeriksa	 Keuangan),	 an	

independent	body,	has	the	authority	to	conduct	an	audit	of	the	use	of	the	state	budget	by	

any	 institution.3	 Internally,	 the	 government	 also	 has	 at	 least	 two	 institutions	 with	 the	

mandate	to	monitor	and	ensure	the	proper	use	of	the	state	budget.	The	State	Development	

Audit	Agency	(Badan	Pengawasan	Keuangan	dan	Pembangunan)	has	direct	accountability	to	

the	 president	 as	 well	 as	 a	 general	 inspectorate	 in	 each	 ministry/local	 government.	

Collectively,	these	two	institutions	have	the	task	of	ensuring	proper	use	of	the	state	budget.4	

	

In	the	current	era	of	decentralisation,	sectoral	ministries	such	as	the	Ministry	of	Agriculture	

often	need	local	governments	to	conduct	their	programs	through	the	‘deconcentration’	and	

tugas	 pembantuan	 models.5	 In	 such	 cases,	 the	 ministries	 transfer	 budget	 to	 local	

governments	and	the	inspectorate	general	of	the	ministries	can	therefore	conduct	an	audit	

of	their	performance	and,	in	particular,	compliance	with	the	purpose	of	the	budget.	Licensing	

authority	is	a	local	government	power,	and	its	implementation	does	not	need	budget	transfer	

																																																								
3
	Article	6	of	Law	No	15	of	2006	on	The	State	Audit	Agency.	

4
	Article	49	of	Government	Regulation	No	60	of	2008	on	Government	Internal	Monitoring	System.	

5
	Interviews	with	Dr	Made	Suwandi	(Former	Director	General	of	General	Governmental	Affairs,	Ministry	of	Home	

Affairs),	Jakarta,	13	October	2016;	Ms	Irmijati	Nurbahar	(Secretary	General,	Directorate	General	of	Estate	Crops,	

Ministry	of	Agriculture),	Jakarta,	4	October	2016;	and	Mr	Edi	(Head	of	Planning	Bureau,	Directorate	General	of	

Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	14	December	2016.	The	differences	between	the	two	models	were	

mentioned	in	Chapter	3.		
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or	support	from	the	central	government.	Therefore,	the	authority	of	monitoring	and	audit	for	

budget	compliance	does	not	cover	the	exercise	of	the	licensing	power.	This	was	confirmed	to	

me	 during	 fieldwork	 by	 respondents	 from	 the	 Inspectorate	 General	 of	 the	 Ministry	 of	

Agriculture.6	This	is	also	in	line	with	Resosudarmo’s	conclusion	that	the	vertical	accountability	

mechanism	is	only	relatively	strong	as	regards	financial	aspects.7	

	

The	 other	 mechanism	 already	 relatively	 well-established	 is	 the	 monitoring	 of	 local	

government	regulations,	that	was	managed	by	the	Ministry	of	Home	Affairs.	This	mechanism	

with	all	its	limitations	and	problems,8	however,	does	not	cover	licenses,	because	they	are	not	

categorised	as	regulations,	but	administrative	decisions.	This	monitoring	power,	however,	has	

been	modified	by	the	Constitutional	Court	Decisions	No.	137/PUU-XIII/2015	and	No.	56/PUU-

XIV/2016.	As	discussed	in	Chapter	3,	the	cancellation	power	of	the	executive	was	revoked	by	

that	decision,	and	as	of	2019,	the	power	only	remains	in	the	preventive	stage,	that	is,	before	

local	government	regulations	are	enacted.	

	

Other	than	through	budget	and	regulatory	oversight,	the	performance	of	local	governments	

is	monitored	through	performance	information.9	Even	though	the	focus	of	this	mechanism	

(known	as	Sistem	Akuntabilitas	Kinerja	Instansi	Pemerintah	or	SAKIP)	is	on	the	performance	

of	a	governmental	unit	(national	and	local	level),	the	main	indicator	is	still	linked	to	the	use	of	

budget	in	general.10	This	mechanism	has	the	potential	to	discourage	irregular	licenses	issued	

by	 local	 governments	 but,	 as	 will	 be	 shown	 later,	 indicators	 for	 the	 relevant	 unit	 at	 the	

Ministry	of	Agriculture	that	conducts	monitoring	and	supervision	of	 local	governments	are	

not	crafted	to	measure	compliance	of	local	governments	to	NSPKs,	nor	to	ensure	compliance	

of	licenses	to	the	NSPKs,	but	only	regarding	the	accomplishment	of	a	series	of	activities.	

	

																																																								
6
	 Interview	 with	Mr	 Bambang	 Pamudji	 and	Mr	 Heri	 Nugraha	 (Inspectorate	 General,	 Ministry	 of	 Agriculture),	

Jakarta,	17	January	2017.	
7
	Ida	Aju	Pradnja	Resosudarmo,	‘Has	Indonesia’s	Decentralisation	Lead	to	Forestry	Governance?	A	Case	Study	of	

Bulungan	and	Kutai	Barat,	East	Kalimantan’	(PhD	Thesis,	The	Australian	National	University,	2007)	282.	
8
	See	discussion	on	problems	with	the	local	government	regulation	monitoring	mechanism	in	Simon	Butt	and	Tim	

Lindsey,	Indonesian	Law	(Oxford	University	Press,	2018)	68-9.	
9
	 See	Nur	 Ana	 Sejati,	 ‘The	Use	 of	 Performance	 Information	 by	 Local	 Government	Managers:	 Indonesian	 Case	

Studies’	(PhD	Thesis,	Victoria	University,	2017).	
10
	 Article	 1	 Number	 11	 Presidential	 Regulation	 No	 29	 of	 2014	 on	 Performance	 Accountability	 System	 of	

Government	Institutions	clearly	shows	that	the	main	focus	of	reporting	is	the	use	of	budget.	This	regulation	is	the	

implementing	 regulation	 for	 Government	 Regulation	 No	 60	 of	 2008	 on	 the	 Government	 Internal	Monitoring	

System.	
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In	short,	the	existing	monitoring	and	oversight	mechanisms	 leave	out	those	aspects	of	the	

exercise	of	 local	 government	authority	or	 functions	 that	 are	not	 supported	by	 the	 central	

government’s	 budget	 or	 are	 not	 categorised	 as	 regulations,	 thus	 excluding	 licensing	 from	

their	ambit.11	

	

III.	Institutional	Structure	of	the	Directorate	General	of	Estate	Crops		
	

III.	A.	Directorate	General	of	Estate	Crops	in	Colonial	and	New	Order	Periods	
	

This	section	offers	a	brief	account	of	the	evolution	of	the	Directorate	General	of	Estate	Crops	

as	an	institution.12	It	identifies	the	traditional	role	of	the	institution,	which	still	influences	the	

institution	in	carrying	out	its	duties	in	the	more	recent	times	and	helps	explain	why	and	how	

the	Directorate	General	of	Estate	Crops	operates	as	it	does	today.		

	

During	colonial	times,	plantations	the	source	of	many	of	the	most	important	commodities,	if	

not	the	most	important.	In	1934-1935,	the	Dutch	established	an	institution	named	Landbouw	

Ondernemening	Dients	(LOD),	which	later	become	the	embryo	for	the	Directorate	General	of	

Estate	Crops.	During	the	colonial	period,	the	LOD	was	tasked	with	collecting	data	on	active	

plantation	 businesses,	 overseeing	 the	 implementation	 of	 restrictions	 on	 production,	

marketing	promotion	and	research	and	representing	the	government	in	international	forums.	

The	main	responsibility	of	the	institution	was	to	ensure	the	productivity	of	plantations	and	

that	commodities	were	well	received	in	international	markets.	

	

In	the	post-colonial	era,	the	LOD	became	the	core	governmental	agency	for	managing	estate	

crops.	In	1950,	the	Indonesian	government	changed	the	LOD	into	an	Indonesian	institution,	

named	Jawatan	Perkebunan	(Estate	Crops	Services).	This	was	placed	under	the	Ministry	of	

Agriculture,	and	 it	had	two	offices,	one	 in	Yogyakarta	and	the	other	one	in	Surakarta	(also	

known	 as	 Solo),	with	 representative	 offices	 in	 eight	 other	 areas.13	 It	 retained	 the	 original	

functions	of	the	LOD	but	was	expanded	to	include	other	tasks	such	as	procurement	of	tea	and	

																																																								
11
	This	was	also	confirmed	in	an	Interview	with	Mr	Bambang	Pamudji	and	Mr	Heri	Nugraha	(Inspectorate	General,	

Ministry	of	Agriculture),	Jakarta,	17	January	2017.	
12
	This	part	mainly	relies	on	Directorate	General	of	Estate	Crops,	Reaching	Prosperity;	A	Long	Journey	of	Indonesian	

Estate	Crops	Development	(Report,	2009).	
13
	The	Minister	of	Agriculture,	previously	the	Ministry	of	Welfare,	was	divided	into	the	Ministry	of	Agriculture	and	

the	Ministry	of	 Industry	and	Trade	by	Presidential	Decree	No	16	of	1950.	This	 is	 the	 reason	why	downstream	

aspects	of	plantation	businesses,	such	as	trade,	are	still	regulated	by	the	Ministry	of	Industry	and	Trade.	
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sugar	from	smallholders.	Thus,	its	function	evolved	from	regulating	only	the	plantation	sector	

to	including	the	business	management	of	the	estates	and	their	products,	particularly	tea	and	

rubber,	two	vital	commodities	during	this	period.		

	

In	 1964	 the	 Estate	 Crops	 Services	 was	 liquidated	 and	 dissolved	 into	 the	 Estate	 Crops	

Department,	and	the	representative	offices	were	transformed	into	inspector	offices.	Later	in	

1975,	the	inspector	offices	were	merged	with	the	plantation	agencies	at	the	local	level	(Dinas	

Perkebunan)	by	Government	Regulation	No	22	of	1975.	In	1968,	a	new	Directorate	General	

of	Smallholder	Estate	Crops	was	established,	in	addition	to	the	Directorate	General	on	State-

Owned	Estate	Crops.	In	1969,	however,	the	two	directorate	generals	were	merged	into	the	

Directorate	 General	 of	 Estate	 Crops.14	 At	 this	 time	 the	 Directorate	 General	 had	 three	

directorates,	the	Directorate	of	Private	Owned	Estate	Crops,	the	Directorate	of	Smallholder	

Estate	Crops	and	the	Directorate	of	Planning.	The	main	two	pillars	of	estate	crops	were	state-

owned	 companies	 and	 smallholders.	 The	 directorates	 have,	 however,	 constantly	 changed	

over	time,	reflecting	the	changing	interests	of	the	different	administrations.	

	

From	1998	to	2001,	plantation	affairs	were	moved	under	the	Ministry	of	Forestry	and	Estate	

Crops.	When	 they	moved	back	 under	 the	Ministry	 of	 Agriculture	 in	 2001,	 the	Directorate	

General	was	re-named	the	Directorate	General	of	Estate	Crops	Production	(Bina	Produksi),	

another	sign	of	the	focus	on	productivity.	From	2005	to	the	time	of	writing,	the	name	has	

once	again,	been	the	Directorate	General	of	Estate	Crops.	

	

Two	general	observations	can	be	made	regarding	the	period	before	the	Reform	era	(which	

began	in	1998).	First,	historically,	the	institutional	arrangements	of	the	Directorate	General	

of	Estate	Crops	frequently	changed.	Although	this	mostly	occurred	at	the	directorate	level,	

change	has	continued	to	be	constant	during	the	post-Soeharto	era,	as	will	be	shown	later.	

This	arguably	slows	down	the	institutionalisation	of	a	new	authority,	as	it	disrupts	the	learning	

process	of	a	unit.	It	will	be	shown	later	how	the	change	of	arrangements	in	the	unit	relevant	

to	the	monitoring	of	local	governments	has	affected	the	institutionalisation	of	the	mechanism	

for	monitoring	local	governments.		

	

																																																								
14
	Presidential	Decree	No	15	of	1969	on	The	Removal	of	the	Directorate	General	of	Community	Plantations	and	

the	Directorate	General	of	State	Plantations,	and	the	Establishment	of	the	Directorate	General	of	Estate	Crops	

within	the	Ministry	of	Agriculture.		
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Second,	its	history	shows	that	the	Directorate	General	of	Estate	Crops	traditionally	focused	

on	productivity,	with	farmers	and	state-owned	companies	as	the	main	players.	This	focus	on	

farmers	is	still	largely	true	in	today’s	situation.	Farmers,	for	example,	are	still	the	main	players	

in	all	estate	crop	commodities	(apart	from	palm	oil),	and	therefore	farmers	continue	to	be	

the	main	 regulatory	 focus	 of	 the	Ministry	 of	 Agriculture.15	 Productivity,	 as	 will	 be	 shown	

throughout,	particularly	in	the	next	chapter,	is	the	mandate	that	still	dominates	the	Ministry	

of	 Agriculture’s	 attention.	 In	 fact,	 one	 of	 the	 two	main	 strategic	 plans	 of	 the	Ministry	 of	

Agriculture	in	2015-2019	is	enhancing	competitiveness	of	the	agroindustry,	of	which	palm	oil	

is	the	main	commodity.16	One	of	the	consequences	for	the	palm	oil	sector	is	that	corporations	

enjoy	relative	freedom	from	the	regulatory	web	because	the	Directorate	of	Estate	Crops	has	

relatively	little	experience	in	regulating	corporations,	as	its	staff	are	more	familiar	with	state-

owned	companies	and	politically	more	concerned	with	farmers	in	the	majority	of	its	crops.	

Further,	the	expansion	of	palm	oil	plantations	led	by	corporations	supports	the	productivity	

aims	of	the	Directorate,	so	there	is	little	desire	to	interfere	with	the	activities	of	corporations.	

	

III.	B.	The	Directorate	General	of	Estate	Crops	in	the	Post	Soeharto	Era	
	

After	 decentralisation,	 effective	 from	 2001,	 the	 Directorate	 General	 of	 Estate	 Crops	 was	

placed	 back	 under	 the	Ministry	 of	 Agriculture	 after	 a	 short	 period	 under	 the	Ministry	 of	

Forestry.	 From	 2001	 to	 2015,	 the	 structure	 of	 the	 Directorate	 changed	 under	 each	

administration	in	2001,17	2005,18	2010,19	and,	 lastly	2015.20	Due	to	poor	record-keeping	by	

																																																								
15
	 Interviews	with	Mr	Bambang,	 (Director	General	of	Estate	Crops,	Ministry	of	Agriculture)	 Jakarta,	4	February	

2017;	Mr	Bambang	Sad,	(Former	Director	of	Post-Harvest	and	Business	Guidance,	Directorate	General	of	Estate	

Crops,	Ministry	of	Agriculture),	Jakarta,	16	January	2017.	I	checked	this	with	several	other	lower	level	officials	in	

the	sub-directorate	of	palm	oil	in	the	Ministry,	and	they	said	that	they	only	work	with	smallholders/farmers.	The	

short	interviews	were	conducted	during	the	Ministry	of	Agriculture’s	national	meeting	in	Bogor	in	2016.	
16
	Ministry	of	Agriculture,	Ministry	of	Agriculture	Performance	Report	(Report,	2018)	8.	

17
	 Minister	 of	 Agriculture	 Decree	 No	 01/Kpts/OT.210/1/2001;	 Minister	 of	 Agriculture	 Decree	 No	

354.1/Kpts/OT.210/6/2001;	 Minister	 of	 Agriculture	 Decree	 No	 354/Kpts/OT.210/6/2003;	 and	 Minister	 of	

Agriculture	Decree	No	257/Kpts/OT.210/4/2004	on	Organization	and	Management	of	Department	of	Agriculture	

(the	actual	regulation	cannot	be	located).	
18
	 Minister	 of	 Agriculture	 Regulation	 No	 229/Kpts/OT.140/7/2005	 on	 Organization	 and	 Management	 of	

Department	of	Agriculture.	The	actual	regulation	cannot	be	located	but	based	on	the	written	response	from	the	

Head	of	Planning	of	the	SetditjenBun,	the	directorates	in	2005-2010	consisted	of	Secretariat	of	the	Directorate	

General	 of	 Estate	 Crops,	 Directorate	 of	 Seedlings	 and	 Production	 Facilities,	 Directorate	 of	 Seasonal	 Crops,	
Directorat	of	Spice	and	Beverage	Crops,	Directorate	of	Perennial	Crops,	and	Directorate	of	Estate	Crops	Protection;	
see	 also	 Organisational	 Structure	 of	 the	 Directorate	 General	 of	 Estate	 Crops	 of	 2005	 in	 Direktorat	 Jenderal	

Perkebunan	 Kementerian	 Pertanian,	Draft	 Revisi	 Rencana	 Strategis	 Direktorat	 Jeneral	 Perkebunan	 2010-2014,	
(DirjenBun,	 2011)	 <http://ditjenbun.pertanian.go.id/tinymcpuk/gambar/file/RENSTRA-DITJEN-PERKEBUNAN-

2010-2014.pdf>.	
19
	Minister	of	Agriculture	Regulation	No	61	of	2010	on	Organisational	Structure	of	the	Ministry	of	Agriculture.	

20
	Minister	of	Agriculture	Regulation	No	43	of	2015	on	Organisational	Structure	of	the	Ministry	of	Agriculture.	
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the	Ministry,21	only	 two	ministerial	 regulations,	2010	and	2015,	were	available	 for	 further	

investigation.22	Diagram	5.A	and	5.B	in	the	appendix	shows	the	structure	of	the	Directorate	

General	of	Estate	Crops	in	the	Ministry	of	Agriculture	in	2010	and	2015.	

	

This	diagram	shows	the	size	of	the	Ministry,	with	more	than	20	echelon	I	(or	Rank	1	officials,	

the	highest	level	in	Indonesian	public	service).	It	also	shows	where	the	relevant	duties	relating	

to	 local	 governments	 are	 situated	 in	 the	 structure.	Of	 the	 three	 roles	 investigated	 in	 this	

chapter,	only	the	role	of	development	of	NSPK	is	accommodated.	As	will	be	explained	later,	

the	structure	reflects	the	general	approach	towards	these	different	roles,	with	authority	to	

develop	NSPKs	being	the	most	well-established,	and	the	other	two	relatively	absent.	This	does	

not	 mean,	 however,	 that	 in	 practice	 the	 role	 of	 conducting	 monitoring	 and	 oversight	 of	

licensing	 as	 well	 as	 in	 relation	 to	 criminal	 enforcement	 is	 completely	 absent.	 The	 role	 of	

monitoring	and	oversight	is,	in	practice,	assumed	by	lower	level	directorates,	which	results	in	

these	authorities	being	poorly	implemented,	as	will	be	explained	in	the	next	section.	

	

IV.	Developing	Norms,	Standards,	Procedures	and	Criteria	(NSPK)	
	

Under	the	2004	Plantation	Law,	the	NSPK	on	licensing	was	to	be	regulated	by	a	Ministerial	

Regulation.	 This	 followed	 previous	 practices	 of	 having	 ministerial	 level	 regulations	 for	

technical	matters	 such	as	 licensing.	Under	 the	2014	Plantation	 Law,	 the	 Law	 required	 the	

regulation	on	licensing	to	take	the	form	of	a	Government	Regulation.	As	of	March	2019,	the	

required	 government	 regulation	 was	 yet	 to	 be	 issued.	 In	 such	 a	 situation,	 the	 previous	

Minister	 of	 Agriculture	 Regulation	 on	 licensing	 remains	 the	 legal	 reference	 for	 NSPK	 in	

licensing.23	Because	of	this,	my	research	will	assess	only	the	role	of	the	Directorate	General	

of	 Estate	 Crops	 in	 developing	 Minister	 of	 Agriculture	 Regulations	 and	 not	 Government	

Regulations.24	

																																																								
21
	Along	with	a	personal	request,	I	also	submitted	a	formal	request	to	access	information	under	the	2008	Access	

to	Information	Law.	The	responsible	official	(Hadi)	mentioned	that	they	only	ever	had	a	hard	copy	of	the	regulation	

and	he	now	could	not	find	the	requested	document	in	the	archive.	I	also	visited	the	central	unit	in	the	Ministry	of	

Agriculture	 that	 stores	 regulations,	 namely	 JDIH	 (Jaringan	 Dokumentasi	 dan	 Informasi	 Hukum,	 Legal	

Documentation	and	Information	Network).	The	officer	in	charge	(Gatot),	informed	me	after	looking	at	the	hard	

and	soft	copy	records	that	they	did	not	have	Regulation	Nos.	229	of	2005	or	210	of	2001.	Both	promised	to	check	

with	 the	 Secretariat	General	 of	 the	Ministry	 of	Agriculture	 for	 the	document,	 but	 at	 the	 time	of	writing	both	

documents	remain	inaccessible.	
22
	 Information	on	2001	and	2005	are	collected	 from	other	 sources,	 such	as	 reports	and	written	answers	 from	

relevant	officials	in	the	Directorate	General	of	Estate	Crops.	
23
	Article	116	Law	No	18	of	2014	on	Plantations;	see	discussion	of	similar	matters	in	Chapter	4.	

24
	The	NSPK	on	licensing	itself	was	discussed	in	Chapter	4.	
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There	are	two	consequences	resulting	from	the	use	of	the	Minister	of	Agriculture	Regulations	

in	developing	NSPKs.	At	the	procedural	level,	the	Ministry	of	Agriculture	does	not	have	the	

legal	 foundation	 or	 political	 clout	 to	 engage	 other	 relevant	 ministries	 in	 the	 process	 of	

creating	the	NSPKs.	As	a	consequence,	the	Ministry	of	Agriculture	has	failed	to	develop	an	

NSPK	that	effectively	and	harmoniously	governs	palm	oil	licensing.	

	

IV.	A.	Weak	Position	in	Engaging	Other	Ministries	
	

As	discussed	in	Chapter	4,	licensing	governance	of	palm	oil	requires	strong	coordination	with	

other	ministries,	 as	 some	of	 the	 relevant	aspects	of	 licensing	 fall	 under	 the	 jurisdiction	of	

other	 ministries.	 In	 addition,	 as	 discussed	 in	 Chapter	 3	 since	 decentralisation,	 general	

supervision	and	guidance	of	local	governments,	falls	under	the	jurisdiction	of	the	Ministry	of	

Home	Affairs.		Consequently,	in	the	rulemaking	process,	coordination	with	other	ministries	is	

crucial	to	ensure	an	effective	regulatory	framework.	

	

Nevertheless,	in	the	face	of	the	‘ego	sektoral’	‘silo’	culture	between	ministries	and	competing	

priorities	in	each	ministry,	securing	commitments	from	other	ministries	to	be	involved	in	the	

development	 of	 a	 ministerial	 regulation	 is	 a	 challenge.	 The	 development	 process	 for	

regulations	 therefore	 can	 take	a	 long	 time.	 For	example,	 the	2013	Minister	of	Agriculture	

Regulation	was	drafted	over	a	period	of	three	years.	Therefore,	assigning	a	particular	official	

to	follow	the	regulatory	drafting	process	through	the	various	inter-related	institutions	can	be	

problematic,	due	to	workload	and	the	possibility	of	position	changes.	 In	 fact,	oft-changing	

officials	in	policy-making	meetings	is	a	common	story	due	to	staff	rotations.	To	make	matters	

worse,	officials	who	represent	their	institutions	are	not	necessarily	equipped	with	a	mandate	

to	 make	 decisions.	 Thus,	 a	 change	 of	 officials	 could	 mean	 a	 change	 in	 position	 by	 the	

institution,	without	a	reasoned	deliberation	justifying	the	change	and,	even	then,	the	position	

is	not	necessarily	a	final	one.	

	

As	will	be	explained	below,	the	absence	of	a	robust	legal	framework	to	back	up	the	ministerial	

regulation-making	power	has	contributed	to	several	issues,	including	the	lack	of	an	effective	

coordination	mechanism	between	relevant	institutions	at	the	central	level.	It	should	be	noted	

that	the	mere	existence	of	legal	provisions	to	force	ministerial	coordination	will	not	guarantee	

that	a	regulation	will	not	conflict	with	others	but,	in	a	strong	sectoral	bureaucratic	culture	like	
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Indonesia,	 it	 is	 the	 minimum	 that	 a	 legal	 framework	 should	 provide	 in	 striving	 for	 a	

harmonised	regulation.	

	

The	Absence	of	Adequate	Legal	Prescriptions	in	the	General	Legal	Framework	and	the	Making	

of	Ministerial	Regulations	

	

The	first	comprehensive	law	to	govern	the	regulation-making	process	was	the	2004	Law	on	

Law	and	Regulation	Making,	which	was	then	replaced	by	the	2011	Law	of	the	same	title.25	

While	both	 Laws	acknowledged	ministerial	decrees	and	 regulations	as	 sources	of	 law,	 the	

Laws,	 along	 with	 their	 subordinate	 regulations,	 generally	 ignore	 the	 drafting	 process	 of	

ministerial	 decrees	 and	 regulations.26	 Instead,	 the	 legal	 framework	 focuses	 mainly	 on	

governing	the	making	of	national	laws	and	regulations,	including	presidential	regulations	and	

local	government	regulations.	However,	Presidential	Regulation	No	87	of	2014	(a	technical	

regulation	implementing	the	2011	Law)	included	a	few	provisions	on	the	process	for	making	

ministerial	 regulations.	 Three	 aspects	 introduced	 in	 the	 2014	 Presidential	 Regulation	 –	

planning,	 distribution,	 and	 public	 participation	 –	 will	 be	 investigated	 to	 determine	 the	

adequacy	of	legal	support	in	the	making	of	ministerial	regulations.		

	

With	 respect	 to	 planning,	 Article	 44	 of	 the	 2014	 Regulation	 states	 that	 planning	 is	 the	

authority	of	the	heads	of	institutions	but	does	not	use	obligatory	wording	for	this.	In	other	

words,	 unlike	 other	 types	 of	 regulations,	 for	 which	 planning	 is	 required	 to	 be	 conducted	

yearly,	ministerial	regulations	are	not	required	to	be	planned.	Further,	unlike	other	laws	and	

regulations,	at	the	stage	of	planning	there	is	no	obligation	to	develop	an	academic	draft.	An	

academic	 draft	 is	 based	 on	 evidence-based	 research	 to	 determine	 the	 relevant	 social	

problems	 and	 how	 legal	 instruments	 should	 respond;	 they	 are	 often	 required	 for	 the	

production	 of	 legislation	 in	 Indonesia.27	 The	 absence	 of	 a	 requirement	 to	 ensure	 proper	

																																																								
25
	There	were	several	laws	that	control	issues	related	to	laws	and	regulations	making,	but	they	mostly	focused	on	

the	hierarchy	of	laws	rather	than	the	technical	making	process.	See	for	example,	Law	No	1	of	1950	concerning	

Type	 and	 Forms	 of	 Laws	 and	 Regulations	 that	 are	 issued	 by	 the	 Central	 Government,	 as	 well	 as	 People’s	

Consultative	Assembly	Decision	Number	No	XX	of	1966	and	People’s	Consultative	Assembly	Decision	Number	No	

III	of	2000,	also	concerning	the	source	of	laws	and	hierarchy.	
26
	General	explanatory	notes	of	Law	No	12	of	2011	on	Law	and	Regulation	Making,	3.	

27
	Article	1	Number	13	of	Presidential	Regulation	No	87	of	2014	on	Implementing	Regulation	of	Law	No	12	of	2011	

on	Law	and	Regulation	Making.	
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planning	and	evidence-based	policy	in	ministerial	regulations	is	the	start	of	the	problem	for	

ministerial	regulations,	as	was	shown	in	the	previous	chapter.28	

	

On	the	distribution	of	this	type	of	regulation,	Article	149	of	the	2014	Regulation	states	that	

ministerial	 regulations	 are	 to	 be	 promulgated	 in	 Berita	 Negara	 (State	 News),	 instead	 of	

Lembaran	Negara	(State	Gazette),	which	is	used	for	Laws	(statutes),	government	regulations	

and	 presidential	 regulations.	 This	 has	 several	 adverse	 consequences	 for	 the	 credibility	 of	

ministerial	 regulations.	 The	 Lembaran	Negara	 is	 exclusively	 used	 to	 promulgate	 laws	 and	

regulations;	 on	 the	 other	 hand,	 the	Berita	 Negara	 is	 commonly	 understood	 as	media	 for	

announcements,	 rather	than	promulgation.29	During	colonial	 times,	 the	Berita	Negara	was	

used	to	announce	legal	 information.	Nowadays,	apart	from	lower	level	regulations	such	as	

ministerial	regulations,	it	is	used	to	announce	non-regulatory	information,	such	as	deeds	of	

corporation	establishment	or	the	names	of	naturalised	persons.	Further,	Local	Government	

Regulations	 are	 promulgated	 in	 Lembaran	Daerah,	which	 has	 the	 same	 role	 as	 Lembaran	

Negara,	albeit	at	the	regional	level.		

	

The	 process	 for	 promulgation	 in	 Lembaran	 Negara	 and	 Berita	 Negara	 is	 also	 different.	

Lembaran	 Negara	 requires	 the	 involvement	 of	 the	 Cabinet	 Secretary	 or	 State	 Secretary,	

meaning	 that	 it	 is	 ‘on	 the	 President’s	 radar’,	 while	 Berita	 Negara	 only	 requires	 the	

involvement	of	the	Minister	of	Law	and	Human	Rights.	This	means	that	ministerial	regulations	

do	not	carry	the	same	political	clout	as	laws	and	other	regulations.	Although	the	2011	Law	

does	not	expressly	 state	 that	 there	are	different	 legal	 consequences	 for	 the	 two	 forms	of	

regulations,30	in	practice	there	is	a	differentiation	disadvantage	for	ministerial	regulations	in	

comparison	to	other	regulations.	Given	the	differences	between	the	Lembaran	Negara	and	

the	 Berita	 Negara,	 and,	 in	 particular,	 the	 difference	 in	 the	 promulgation	 process	 for	

ministerial	 regulations	 (promulgated	 in	 the	 Berita	 Negara)	 as	 opposed	 to	 other	 types	 of	

regulations	(promulgated	in	the	Lembaran	Negara),	the	impression	is	given	that	ministerial	

regulations	do	not	have	similar	legal	force.	

	

																																																								
28
	The	Supreme	Court	in	its	decision	No.	49P/HUM/2017	also	supports	the	use	of	academic	drafts	in	developing	

regulations	in	general,	including	ministerial	regulations,	see	Muhammad	Yasin,	‘4	Konsekuensi	Jika	Pembentukan	

Peraturan	 Tanpa	 Naskah	 Akademik’,	 Hukumonline	 (online,	 30	 April	 2018)	

<https://www.hukumonline.com/berita/baca/lt5ae6dc160fdef/4-konsekuensi-jika-pembentukan-peraturan-

tanpa-naskah-akademik/>.	
29
	Muhammad	Sadi	Is,	Pengantar	Ilmu	Hukum	(Kencana,	2015),	114-115.	

30
	Article	1	Number	12	Law	No	12	of	2011	on	Law	and	Regulation	Making.	
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By	contrast	to	other	national	level	regulations,	such	as	government	regulations	or	presidential	

regulations,	 there	 is	 no	 requirement	 to	 establish	 a	 cross-ministerial	 committee	 to	 make	

ministerial	regulations.	Further,	there	is	also	no	legal	requirement	to	obtain	signatures	from	

all	 the	 relevant	 ministers	 as	 a	 sign	 of	 approval	 for	 the	 final	 draft	 before	 regulations	 are	

enacted.31	Likewise,	there	is	no	mechanism	to	ensure	ministerial	 level	involvement,	and	so	

attention,	to	ministerial	level	regulations.	For	this	reason,	the	use	of	ministerial	regulations	

has	 made	 it	 difficult	 for	 the	 Ministry	 of	 Agriculture	 to	 secure	 the	 attention	 of	 relevant	

ministries	for	cooperation	in	the	development	process.	

	

Finally,	 regarding	 public	 participation,	 the	 2014	 Regulation	 introduces	 a	 very	 general	

provision	 for	 all	 kinds	 of	 legislation,	 including	ministerial	 regulations,	which	 is	 very	weak.	

While	democratic	accountability	is	usually	only	demanded	of	the	political	principal	(which,	in	

the	Indonesian	context,	is	the	president	and	members	of	the	House	of	Representatives	who	

make	legislation),	public	participation	in	the	making	of	lower	level	regulations	is	also	highly	

recommended	in	order	to	strengthen	legitimacy	of	the	product	of	the	implementing	agency.32	

Further,	in	the	context	of	regulatory	competition	with	other	ministries,	engaging	the	public	

could	 be	 viewed	 as	 an	 opportunity	 to	 strengthen	 the	Ministry	 of	 Agriculture’s	 bargaining	

power	 vis-à-vis	 other	ministries,	 particularly	because	 the	Ministry	of	Agriculture’s	political	

leverage	is	relatively	weak	compared	to	other	ministries.	Therefore,	one	of	the	strategies	that	

could	be	adopted	is	to	extend	public	participation	in	the	regulation-making	process,	so	as	to	

win	public	support	and	thus	stronger	legitimacy	for	its	proposed	norms.	

	

This	approach,	however,	has	not	been	taken	by	the	Ministry	of	Agriculture,	as	can	be	seen	

from	the	half-hearted	drafting	of	public	participation	in	the	2014	Regulation.	Article	188	of	

the	Regulation	frames	public	participation	using	the	language	of	rights,	it	reads:	‘The	public	

holds	 the	 right	 to	 give	 oral	 or	 written	 input	 in	 laws	 and	 policy-making’.	 The	 Article	 then	

delegates	the	actual	method	of	participation	to	ministerial	regulation.	The	Article	does	not	

guarantee	 public	 participation	 by	 regulating	 it	 in	 a	 manner	 that	 holds	 public	 institutions	

responsible	for	public	participation	in	their	policy-making	process,	nor	does	it	require	them	

to	hold	forums	for	the	public	to	participate	in.	Framing	it	only	using	the	language	of	rights,	

																																																								
31
	 Articles	 53(2),	 62(2)	 and	 63	 (for	 government	 regulations)	 and	 Articles	 53(2),	 65	 and	 66	 (for	 presidential	

regulations)	of	Presidential	Regulation	No	87	of	2014	on	the	Implementing	Regulation	for	Law	No	12	of	2011	on	

Law	and	Regulation	Making.	
32
	Giandomenico	Majone,	‘The	Regulatory	State	and	Its	Legitimacy	Problems’	(1998)	56	Political	Science	Series	139,	

13-4.	
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without	clearly	acknowledging	the	duties	of	public	institutions,	creates	a	loophole	for	public	

institutions	to	ignore	public	‘rights’,	or	merely	see	it	as	a	box-ticking	exercise	rather	than	a	

means	 to	 enrich	 the	 policy-making	 process.	 This	 weak	 legal	 guarantee	 does	 not	 result	 in	

meaningful	 public	 participation	 and	 has	 not	 been	 strengthened	 by	 the	 Ministry	 of	

Agriculture’s	internal	regulations.	

	

The	 discussion	 above	 reveals	 at	 least	 three	 problems	 in	 the	 rules	 that	 govern	ministerial	

regulation-making.	First,	legal	force	to	ensure	coordination	at	the	ministerial	level	is	largely	

absent.	Second,	ministerial	regulations	are	treated	as	a	lower	level,	inconsequential	type	of	

regulation.	The	absence	of	a	 requirement	 to	develop	an	academic	draft,	and	 the	way	 it	 is	

promulgated	in	Berita	Negara,	are	examples	of	this.	Third,	this	problem	is	worsened	by	the	

absence	 of	 strong	 public	 participation	 in	 the	 policy-making	 process,	which	 could	 arguably	

strengthen	 the	 legitimacy	 of	 the	 regulations	 and	 bargaining	 power	 of	 the	 Ministry	 of	

Agriculture	in	relation	to	other	relevant	ministries	during	the	drafting	process	of	ministerial	

regulations.	

	

Even	 if	 these	three	aspects	were	appropriately	addressed,	there	 is	of	course	no	guarantee	

that	the	provisions	would	be	implemented	effectively.	Addressing	these	shortcomings	would,	

however,	create	a	clearer	starting	point	to	demand	accountability.33	For	example,	in	terms	of	

public	 participation,	 an	 adequate	 legal	 framework	 would	 create	 opportunities	 for	

stakeholders	 to	 be	 involved	 and	 demand	 implementation.	 Further,	 improved	 regulations	

could	provide	a	formal	basis	for	the	Ministry	of	Agriculture	to	demand	that	other	ministries	

be	involved	in	its	policy-making	process.	

	

Minister	of	Agriculture	Regulations	on	the	Making	of	NSPKs	
	

In	 the	 absence	 of	 an	 overarching	 legal	 framework	 for	 the	 process	 of	 drafting	 ministerial	

regulations,	 the	Ministry	 of	 Agriculture	 has	 introduced	 internal	 regulations	 to	 govern	 the	

process	 for	 developing	 regulations	 that	 fall	 under	 their	 jurisdiction.	 Recently,	 these	

regulations	 have	 started	 to	 mention	 that	 the	 relevant	 officials	 who	 are	 responsible	 for	

regulation-making	within	the	Ministry	of	Agriculture	should	coordinate	with	other	relevant	

																																																								
33
	See	Saifudin,	‘Proses	Pembentukan	UU;	Studi	tentang	Partisipasi	Masyarakat	dalam	proses	Pembentukan	UU’	

(2009)	16	Jurnal	Hukum	95-117,	115;	Hermawan	P	Wiratraman,	‘Dinamika	Otonomi	daerah	dalam	Pengembangan	

Model	Partisipasi	Publik	Pembentukan	Peraturan	Perundang-undangan’	(2010)	25(2)	Jurnal	Ilmu	Hukum	Yuridika	
128-150,	141-2,	146-7.	
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institutions,	as	well	as	open	up	opportunities	for	public	participation	but,	again,	the	wording	

is	not	obligatory	and	leaves	it	to	the	officials’	discretion.	

There	are	at	least	four	ministerial	regulations	identified	in	the	research	period	that	regulate	

the	drafting	process	for	Minister	of	Agriculture	regulations.	The	first	regulation	is	a	Minister	

of	 Agriculture	 Decree	 No	 617/Kpts/HK.060/12/2003	 on	 Guidelines	 on	 the	 Drafting	 of	

Legislation	 within	 the	 Department	 of	 Agriculture,	 which	 was	 amended	 by	 Minister	 of	

Agriculture	Regulation	No	69/Permentan/OT.140/11/2007.	In	2013,	the	69/2007	Regulation	

was	amended	by	Minister	of	Agriculture	Regulation	No	43/Permentan/OT.140/4/2013	before	

then	 being	 replaced	 entirely	 with	 a	 new	 Minister	 of	 Agriculture	 Regulation	 No	

98/Permentan/OT.140/7/2014.	These	regulations	not	only	cover	ministerial	level	regulations	

but	 also	 include	 the	 preparation	 of	 higher-level	 laws	 (such	 as	 laws	 and	 government	

regulations),	when	the	Ministry	of	Agriculture	is	asked	to	draft	those.	This	chapter,	however,	

focuses	only	on	ministerial	regulations.	

	

The	2003	Decree	and	the	2013	Regulations	are	relevant	to	analysing	the	development	of	the	

2007	and	2013	Minister	of	Agriculture	Regulations	on	Licensing	Guidelines,	however,	since	

only	 the	2014	Regulation	 is	 available	 to	 the	public,34	 it	 alone	will	be	used	as	 the	basis	 for	

analysis.	The	2014	Regulation	is	the	most	recent	and	relevant	version;	thus	it	 is	useful	and	

valid	to	use	it	as	a	proxy	to	determine	the	adequacy	of	the	Ministry	of	Agriculture	internal	

regulations	regarding	the	governance	of	regulation-making.		

	

On	 the	 issue	of	 coordination	with	other	 institutions,	 the	2014	Regulation	does	not	 clearly	

outline	who	is	responsible	for	coordination	with	other	ministries.	It	mentions,	for	example,	

that	 coordination	 with	 other	 institutions	 may	 be	 conducted	 by	 the	 Legal	 Bureau	 of	 the	

Ministry	of	Agriculture,	but	it	is	not	the	sole	responsibility	of	the	bureau.	This	is	different	to	

the	provisions	on	public	consultation,	which	clearly	state	that	this	is	the	responsibility	of	the	

relevant	Echelon	I	Unit.	

	

																																																								
34
	 A	 search	 of	 Peraturan.go.id	 (administered	 by	 the	Ministry	 of	 Law	 and	 Human	 Rights)	 and	 the	Ministry	 of	

Agriculture	website	only	results	 in:	Minister	of	Agriculture	Decree	of	2003	(without	the	appendix,	which	 is	 the	

main	regulatory	content),	the	2007	Minister	of	Agriculture	Regulation,	which	only	changed	the	Ministerial	Decree,	

and	the	2014	Minister	of	Agriculture	Regulation.	The	2013	Regulation,	which	substantively	amended	the	2003	

Regulation,	 is	 not	 available	 online.	 A	 formal	 request	 to	 the	 Ministry’	 information	 officer	 (Pejabat	 Pengelola	
Informasi	dan	Dokumentasi	Publik)	was	submitted	by	the	author	on	20	December	2017,	but	no	reply	has	been	

received.	
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Having	said	that,	the	main	problem	with	Minister	of	Agriculture	regulations	 is	their	 lack	of	

legal	force	as	regards	other	ministries.	In	other	words,	even	if	the	regulation	did	introduce	an	

obligation	for	other	ministries	to	participate	in	regulation-making	initiated	by	the	Ministry	of	

Agriculture,	this	would	not	be	binding	on	other	ministries.	This	is	because	the	2011	Law	on	

Law	and	Regulation	Making	limits	the	regulatory	power	of	lower	level	laws,	such	as	ministerial	

regulations,	to	the	area	under	their	jurisdiction	or	to	the	issues	that	are	delegated	by	higher-

level	laws	and	regulations.35	A	Minister	of	Agriculture	regulation,	for	example,	can	only	have	

binding	effect	when	it	regulates	agriculture,	including	plantations,	because	it	falls	under	the	

jurisdiction	of	the	ministry.	Another	possibility	is	when	a	higher-level	regulation	delegates	a	

certain	 aspect	 to	 be	 further	 regulated	 by	ministerial	 regulation.	 Such	 delegation,	was,	 for	

example,	made	by	the	2004	Plantation	Law	on	the	 issue	of	 licensing.	Regulation-making	 is	

outside	the	two	sources	of	ministerial	regulation	power,	in	terms	of	jurisdiction	it	falls	under	

the	authority	of	the	Ministry	of	Law	and	Human	Rights;	and	in	terms	of	delegation,	it	is	not	

delegated	by	higher	level	laws.	

	

Effective	Coordination	Depends	on	Political	Power	or	Clout	of	a	Unit	
	

As	 mentioned,	 responsibility	 for	 natural	 resources	 management	 is	 sectoral	 and	 divided	

between	various	ministries.	Naturally,	each	ministry	focuses	on	its	own	sector	and	has	limited	

resources	to	spend	on	issues	that	it	considers	to	be	beyond	its	responsibility.	In	this	context,	

inter-ministerial	negotiations	are	largely	dictated	according	to	which	institutions	have	greater	

political	power	or	leverage.36	

	

For	a	number	of	reasons,	the	Ministry	of	Agriculture	does	not	have	great	political	power.	The	

Ministry	 of	 Forestry	 and	 the	 Land	 Agency	 have	 comparatively	 greater	 political	 leverage	

stemming	from	their	regulatory	powers	over	forest	and	land.	In	fact,	the	Ministry	of	Forestry	

and	the	Land	regulate	around	70%	and	30%	of	the	land	area	in	Indonesia,	respectively.	The	

Ministry	of	Mining	retains	political	clout	because	mining	commodities	(primarily	oil	and	gas,	

and	more	recently	coal,	under	its	authority)	are	traditionally	more	important	than	agriculture	

																																																								
35
	Article	8	(2)	Law	No	12	of	2011	on	Law	and	Regulation	Making;	see	also	Maria	Farida	Indrati,	Ilmu	Perundang-

undangan;	Jenis,	Fungsi,	dan	Materi	Muatan	(Kanisius,	2013),	244.	
36
	 Jan	Michel	Otto,	 ‘Incoherence	 in	Environmental	Law	and	the	Solutions	of	Co-ordination,	Harmonisation	and	

Integration’	 in	 Adriaan	 Bedner	 and	 Nicole	 Niessen	 (eds),	 Toward	 Integrated	 Environmental	 Law	 in	 Indonesia	
(CNWS	Publication,	2003)	11-20.	
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because	they	used	to	be	the	main	revenue	of	the	country.37	As	mining	is	generally	a	lucrative	

business,	this	ministry	traditionally	also	had	access	to	much	larger	resources	and	therefore	

has	developed	better	institutional	capacity	compared	to	the	Ministry	of	Agriculture.38	Further,	

the	Ministry	of	Agriculture	does	not	have	the	strong	political	connections	to	the	center	of	

power	 in	 the	 executive	 -the	 president-	 that	 are	 enjoyed	 by	 powerful	 state	 bureaucratic	

institutions,	such	as	the	Presidential	Office	or	State	Secretariat.	The	Presidential	Office	is	often	

tasked	with	strategis	initiatives.	In	President	Yudhoyono’s	time	in	office,	for	example,	UKP4	

was	tasked	with	monitoring	national	priorities	and	reporting	the	performance	of	ministers	to	

the	 President.	 Likewise,	 the	 State	 Secretariat,	 has	 always	 enjoyed	 the	 power	 to	 give	 final	

approval	 before	 a	 regulation	 issued	 under	 the	 executive	 power	 (such	 as	 a	 government	

regulation)	is	handed	to	the	President.	

	

As	 it	 is	 politically	 disadvantaged,	 the	 Ministry	 of	 Agriculture	 finds	 it	 difficult	 to	 secure	

attention	 from	 other	 relevant	 ministries	 in	 the	 drafting	 process	 of	 its	 regulations.	 A	

respondent	from	the	Directorate	General	of	Estate	Crops	admitted,	for	example,	that	in	the	

drafting	process	of	the	2013	regulation,	they	had	problems	ensuring	consistent	attendance	

by	 relevant	 officials	 from	 other	ministries,	 such	 as	 the	Ministry	 of	 Forestry	 and	 the	 Land	

Agency.	When	those	institutions	did	send	officials,	those	who	attended	were	not	at	the	level	

that	could	make	decisions.	Consequently,	involvement	of	other	ministries,	if	any,	was	merely	

a	 formality.39	 Thus,	 some	 issues	 were	 left	 without	 any	 agreed	 solution,	 even	 on	 clearly	

conflicting	regulatory	points.	

	

	

	

																																																								
37
	 In	 the	 last	 three	 years,	 palm	 oil	 was	 the	 number	 one	 revenue	 contributor.	 See	 TribunNews,	 ‘Sawit	 jadi	

Penyumbang	 Devisa	 Terbesar’,	 Tribun	 News	 (online,	 5	 February	 2018)			

<http://www.tribunnews.com/bisnis/2018/02/05/sawit-jadi-penyumbang-devisa-terbesar>;	 see	 also	 Eve	

Warburton,	‘Resource	Nationalism	in	Indonesia:	Ownership	Structures	and	Sectoral	Variation	in	Mining	and	Palm	

Oil’	(2017)	17	Journal	of	East	Asian	Studies	285-312,	286.			
38
	Personal	observation	in	interaction	with	the	ministries	during	my	time	with	the	Indonesia	REDD+	Agency.	This	

was	confirmed	in	an	interview	with	Prof.	Hariadi	Kartodihardjo	(Academic	from	the	Institut	Pertanian	Bogor)	and	

with	an	officer	from	the	Anti-Corruption	Commission	who	both	worked	with	the	three	ministries	in	the	GN-PSDA	

program,	Jakarta,	10	January	2017.	
39
	I	was	personally	involved	in	the	process	in	my	capacity	as	senior	legal	advisor	supporting	the	Indonesia	REDD+	

Agency/UKP4	 (Unit	Kerja	Presiden	untuk	Pengawasan	dan	Pengendalian	Pembangunan	 –	Presidential	Delivery	
Unit	for	Development	Monitoring	and	Oversight)	and	observed	this	coordination	problem.	In	contrast,	meetings	

facilitated	by	UKP4,	were	attended	by	Echelon	I	level	officers	from	various	ministries	when	required,	as	UKP4	is	a	

presidential	body.	Thus,	meetings	and	decision-making	were	more	effective.	
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IV.B.	Ineffective	NSPKs		
	

As	a	result	of	the	problems	in	the	drafting	process	described	above,	the	NSPKs	produced	by	

the	Ministry	of	Agriculture	are	hardly	effective	in	governing	palm	oil	 licensing.	Not	only	do	

they	 conflict	 with	 other	 sectoral	 regulations,	 but	 they	 also	miss	 opportunities	 to	 provide	

upward	and	downward	accountability	mechanisms	for	the	licensing	system.	For	example,	as	

discussed	in	the	previous	chapter,	the	problem	with	the	long	processing	time	for	cultivation	

rights	 by	 the	 Land	 Agency	 is	 ‘resolved’	 in	 the	 2013	Minister	 of	 Agriculture	 Regulation	 on	

Licensing	by	not	requiring	the	rights	to	be	acquired	before	a	plantation	is	operational.	Because	

cultivation	rights	are	beyond	its	mandate,	understandably,	the	Ministry	of	Agriculture	cannot	

regulate	 this	 process,	 and	 it	 could	 not	 secure	 the	 Land	 Agency’s	 commitment	 to	 reform.	

Consequently,	the	problems	of	an	uncertain	and	lengthy	process	to	obtain	cultivation	rights	

was	accepted	as	the	status	quo,	and	the	Minister	of	Agriculture	regulation	simply	attempts	to	

work	around	this	issue.		

	

Another	example	is	the	sequence	of	licensing	if	a	proposed	plantation	site	is	in	a	forest	area.	

As	mentioned	earlier,	in	such	a	situation	two	permits	should	be	obtained,	one	for	the	release	

of	forest	area,	and	the	other	the	plantation	license.	In	this	case,	the	Ministry	of	(Environment	

and)	Forestry	and	the	Ministry	of	Agriculture	should	have	agreed	which	of	the	two	licenses	

needs	to	be	obtained	first,	as	each	sectoral	regulatory	framework	requires	a	license	from	the	

other.	 The	 Ministry	 of	 Agriculture	 argues	 that	 land	 use	 should	 first	 be	 secured	 before	

plantation	 licenses	 can	be	 issued,	 so	 there	 can	be	 certainty	 for	 the	business	 to	 start	 their	

activities.40	On	the	other	hand,	the	Ministry	of	Forestry	argues	that	business	licenses	should	

be	first	issued	before	a	conversion	license	can	be	issued	to	alter	forest	area	into	non-forest	

area.	The	reason	for	this	is	that	the	administrative	status	of	the	land	changes	once	the	status	

of	land	changed;	therefore,	the	administrator	also	changes.	Once	forest	area	is	released	into	

the	non-forest	area,	the	Ministry	of	Forestry	would	no	longer	have	authority	to	oversee	the	

use	of	the	land,	and	therefore	could	not	ensure	the	forest	area	is	used	in	accordance	with	the	

purpose	of	its	release,	in	this	case,	plantations.41	Both	ministries	have	valid	interests	and	make	

																																																								
40
	 I	obtained	this	knowledge	from	personal	observations	(in	my	capacity	as	senior	 legal	advisor	supporting	the	

Indonesia	REDD+	Agency/UKP4)	of	a	series	of	meetings	between	the	two	institutions,	which	I	attended	on	several	

occasions	in	2014.	
41
	There	are	many	cases	where	plantations	are	not	developed,	and	 it	 is	 suggested	that	 the	actual	 intention	of	

applicants	 is	 to	extract	 timber,	not	 to	actually	develop	plantations.	See	Krystof	Obidzinski,	 ‘Environmental	and	

Social	 Impacts	of	Oil	Palm	Plantations	and	Their	 Implications	 for	Biofuel	Production	 in	 Indonesia’	 (2012)	17(1)	

Ecology	and	Society	25,	37.	
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practical	 regulatory	 points,	 which	 unfortunately	 cannot	 be	 resolved	while	 both	ministries	

persist	 in	their	positions.42	Faced	with	this	 issue,	 the	Ministry	of	Agriculture	has	chosen	to	

work	 around	 the	 problem.	 In	 the	 2013	Minister	 of	 Agriculture	 Regulation,43	 the	Ministry	

followed	the	approach	of	the	previous	2007	Regulation,44	only	requiring	recommendations	

from	the	forestry	authority	that	a	proposed	area	is	not	forest	area.	

	

While	this	regulatory	approach	seeks	to	ensure	that	an	area	is	not	forest	area,	in	practice	it	

also	creates	legal	loopholes.	Because	of	this	regulation,	some	plantation	license	holders	argue	

that	as	they	already	have	business	licenses	they	can	start	working	on	their	land	despite	it	not	

having	been	released	from	the	forest	area.	Otherwise,	they	will	violate	the	plantation	license	

conditions	 that	 require	 them	 to	 start	 working	 in	 accordance	 with	 plantation	 plans.45	 As	

mentioned	 in	 Chapter	 1,	 audits	 of	 palm	 oil	 licenses	 show	 that	many	 palm	 oil	 plantations	

situated	inside	forest	areas	were	operational	without	a	permit	from	the	Ministry	of	Forestry.	

	

Lastly,	 the	 absence	 of	 strong	 coordination	 between	 the	 Ministry	 of	 Agriculture	 and	 the	

Ministry	of	Home	Affairs	has	likely	caused	the	Ministry	of	Agriculture	to	miss	the	opportunity	

to	 introduce	 stronger	 monitoring	 and	 oversight	 mechanisms	 to	 local	 governments.	 As	

discussed	in	Chapter	3,	the	2014	Local	Government	Law	recently	amended	this	situation	and	

enables	sectoral	ministries	to	conduct	monitoring	and	supervision	for	their	sectoral	authority.	

Relevant	Ministry	of	Home	Affairs	officials	also	confirmed	the	opportunity	provided	by	the	

2014	 Law,	 and	 further	 suggested	 that	 a	 mechanism	 of	 reward	 and	 penalty	 could	 be	

introduced	into	the	NSPKs	of	sectoral	ministers.46	

	

The	Ministry	of	Home	Affairs,	due	to	its	‘ego	sektoral’	nature,	has	not	proactively	informed	

relevant	ministers	of	the	changes	in	the	law	related	to	the	authority	of	sectoral	ministries.	

During	an	interview,	when	informed	that	the	Ministry	of	Agriculture	was	not	aware	of	this	

amendment	 and	 was	 currently	 developing	 a	 new	 NSPK	 on	 Licensing,	 officials	 from	 the	

Ministry	of	Home	Affairs	replied	that	 ‘if	we	were	invited	[to	develop	the	NSPKs]	we	would	

																																																								
42
	After	UKP4	facilitation	on	this	point,	there	was	progress	in	relation	to	recognition	of	smallholder’s	land	claims	in	

forest	areas	in	the	form	of	a	Joint	Regulation	between	the	Ministry	of	Forestry,	Ministry	of	General	Works	and	

Head	 of	 the	 Land	 Agency	 (SKB	No.	 8/SKB/X/2014).	 However,	 it	 has	 not	 fully	 resolved	 the	 issue	 of	 plantation	

licenses,	and	UKP4	has	now	been	terminated.	
43
	Article	21(g)	of	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Plantation	Licenses.	

44
	Article	15(g)	of	Minister	of	Agriculture	Regulation	No	26	of	2007	on	Plantation	Licenses.	

45
	Article	40(3)	and	Appendix	VII	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Plantation	Licenses.	

46
	Interviews	with	Mr	Nyoto	(Director	of	Synchronisation,	Ministry	of	Home	Affairs),	Jakarta,	7	December	2016;	Mr	

Edison	Siagian	(Head	of	Sub-Directorate	on	Agriculture,	Ministry	of	Home	Affairs),	Jakarta,	6	January	2017.	
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come,	but		we	have	never	been	invited	by	the	Ministry	of	Agriculture	in	the	development	of	

their	NSPKs’.47	 Therefore,	 at	 the	 time	 the	 interviews	were	 conducted,	 there	 had	 been	 no	

guidance	 from	 the	Ministry	 of	Home	Affairs	 on	 this	 new	 legal	 opportunity	 to	 introduce	 a	

second-line	enforcement	mechanism,	for	example,	in	the	upcoming	NSPKs.	

	

On	 the	 other	 hand,	 influenced	 by	 its	 institutional	 memory,	 officials	 of	 the	 Ministry	 of	

Agriculture	still	hold	an	understanding	of	its	role	based	on	the	older,	more	established	local	

government	legal	framework.	The	older	framework	did	not	clarify	sectoral	ministries’	tasks	of	

monitoring	and	supervision	and,	because	of	this,	the	Ministry	of	Agriculture	did	not	take	the	

initiative	to	invite	the	Ministry	of	Home	Affairs	to	explore	this	opportunity	in	the	development	

of	its	NSPKs.	An	ex-secretary	of	the	Directorate	General	of	Estate	Crops	stated	that	Ministry	

of	 Home	 Affairs	 never	 informed	 them	 of	 this	 opportunity	 or	 discussed	 the	 possibility	 of	

second-line	enforcement	with	the	Directorate	General	of	Estate	Crops.48	As	a	result,	the	latest	

draft	 of	 the	 government	 regulation	 on	 plantation	 licensing	 has	 not	 yet	 incorporated	

mechanisms	 for	 monitoring	 and	 supervision,	 or	 rewards	 and	 sanctions	 for	 local	

governments.49	 This	 is	 another	 example	 of	 how	 ‘ego	 sektoral’	 and	 the	 silo	 policy-making	

model	hinders	reform.	

	

As	 shown,	 one	 of	 the	 most	 obvious	 negative	 consequences	 of	 the	 absence	 of	 close	

coordination	between	ministries	at	the	national	level	is	conflicting	regulations	and	a	lack	of	

clear	cut	provisions.	It	can	therefore	be	concluded	that	the	absence	of	a	robust	overarching	

legal	framework	ensuring	coordination	between	relevant	institutions	at	the	national	level	has	

contributed	to	the	lack	of	a	coherent	national	legal	framework	regulating	palm	oil	licensing.		

	

V.	Monitoring	and	Supervision	of	Local	Governments	
	

As	shown,	despite	the	many	weaknesses	associated	with	the	form	of	NSPKs,	the	Ministry	of	

Agriculture’s	authority	in	developing	national	policy	guidance	on	licensing	is	well-established.	

Along	with	the	units	assigned	to	develop	NSPKs,	the	legal	mandate	to	develop	NSPKs	is	also	

																																																								
47
	As	mentioned	before,	Law	No	39	of	2014	on	Plantations	delegates	the	NSPK	for	plantation	licensing	to	the	level	

of	government	regulation.	This	regulation	did	not	yet	exist	at	the	time	of	writing.	
48
	Interview	with	Mr	Bambang	Sad	(Former	Director	of	Post-Harvest	and	Business	Guidance,	Directorate	General	

of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	16	January	2017.	
49
	 Interview	with	Ms	Midiati	MM	(Head	of	Sub-Directorate	on	Business	Guidance	and	Sustainable	Plantations,	

Directorate	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	18	November	2016.	
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clear	 in	 the	 2010	 and	 2015	 Minister	 of	 Agriculture	 Regulations.	 By	 contrast,	 the	 role	 of	

monitoring	and	supervision	is	largely	absent.	The	next	section	will	unpack	this	assertion	and	

show	that	in	terms	of	the	legal	framework,	monitoring	and	supervision	functions	are	largely	

absent	 and	 consequently	 are	 basically	 non-existent	 in	 the	 organisational	 structure	 of	 the	

Directorate	General	of	Estate	Crops.	

	

V.A.	The	Absence	of	a	Legal	Framework	for	Monitoring	and	Oversight	of	Local	

Governments	
	

There	is	no	indication	in	the	Minister	of	Agriculture	Regulation	on	Organisation,	be	it	2010	or	

2015,	of	the	central	government’s	role	in	monitoring	and	oversight	of	local	governments	in	

the	 licensing	context.	As	mentioned	at	 the	start	of	 this	chapter,	both	 regulations	assigned	

reporting	 and	 evaluation	 to	 a	 specific	 unit	 in	 the	 Secretariat	 General	 of	 the	 Ministry	 of	

Agriculture,	but	 this	 is	 limited	 to	budget	accountability.50	Apart	 from	the	budget,	 the	only	

other	evaluation	is	in	the	form	of	monitoring	and	evaluation	of	businesses’	performance.	In	

practice,	 the	 second	 model	 of	 evaluation	 requires	 the	 monitoring	 and	 oversight	 of	 local	

governments	in	licensing,	because	it	is	the	local	government	that	has	the	authority	and	duty	

to	conduct	such	monitoring	and	evaluation.	Therefore,	the	task	to	monitor	local	governments	

is,	in	practice,	assumed	by	the	unit	that	has	the	duty	to	monitor	business	performance.	

	

The	acknowledgment	of	 the	central	government’s	 role	 in	monitoring	appears	 in	 the	 latest	

2015	 Minister	 of	 Agriculture	 Regulation	 on	 Organisation	 but	 does	 not	 guarantee	 better	

institutional	 support.	 In	 the	 2010	Minister	 of	 Agriculture	 Regulation	 on	 Organisation,	 the	

Directorate	General	of	Estate	Crops	had	the	sole	task	of	‘developing	and	implementing	policy	

and	 technical	 standards	 on	 plantations’.51	 The	 task	 is	 further	 explained	 as	 including	

‘developing	 and	 implementing	 policy,	 developing	 NSPK,	 and	 providing	 technical	 and	

evaluation	in	the	plantation	sector’.52	The	2015	Regulation	also	acknowledges	the	role	of	the	

Directorate	 General	 of	 Estate	 Crops	 to	 conduct	 monitoring	 and	 oversight	 as	 one	 of	 the	

Directorate	Generals’	functions	in	the	context	of	sustainable	plantation	management.53	

	

																																																								
50
	Articles	25-27	of	Minister	of	Agriculture	Regulation	No	43	of	2015	on	Organisation;	Articles	23-26	of	Minister	of	

Agriculture	Regulation	No	61	of	2010	on	Organisation.	
51
	Article	of	508	Minister	of	Agriculture	Regulation	No	61	of	2010	on	Organisation.	

52
	Article	509	of	Minister	of	Agriculture	Regulation	No	61	of	2010	on	Organisation.	

53
	Article	509(b)	of	Minister	of	Agriculture	Regulation	No	43	of	2015	on	Organisation.	
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At	the	practical	level,	the	presence	of	the	words	‘monitoring’	and	‘oversight’	in	the	task	do	

not	make	the	2015	Regulation	any	better	than	the	2010	Regulation.	For	example,	of	all	the	

directorates	 under	 the	Directorate	General	 of	 Estate	 Crops	 only	 the	Directorate	of	 Estate	

Crops	Seedlings	incorporates	the	role	of	supervision	into	its	tasks;	others	simply	omit	it.	For	

general	compliance	to	the	NSPK	on	licensing,	the	closest	task	is	business	monitoring,	which	is	

attached	 to	 the	 Sub-Directorate	 of	 the	 Standardisation,	 Quality	 and	 Business	 Monitoring	

(SQBM),	 an	 Echelon	 III	 level	 entity.	 In	 2010,	 the	 evaluation	of	 businesses	was	 placed	 at	 a	

higher	echelon	level,	the	directorate	level.	

	

In	 short,	 the	 2010	 and	 2015	Minister	 of	 Agriculture	 Regulation	 on	Organisation	 does	 not	

assign	a	specific	task	to	any	unit	within	the	Ministry	of	Agriculture	to	conduct	monitoring	and	

oversight	of	local	governments	to	ensure	compliance	with	the	NSPKs	and	national	policy	on	

plantations.	

	

V.B.	Institutional	Structure	of	Monitoring	and	Oversight	
	

As	discussed	in	Chapter	3,	in	the	2014	Local	Government	Law	sectoral	ministers	are	assigned	

the	 task	of	monitoring	and	 supervising	 the	 implementation	of	 their	NSPKs,	 a	 requirement	

missing	 for	 the	 first	 decade	 of	 decentralisation	 during	 the	 post-Soeharto	 era.	 In	 a	 basic	

management	 cycle,	 the	 importance	 of	 the	 monitoring	 and	 evaluation	 stage	 is	 widely	

acknowledged,	even	more	so	 in	 the	context	of	adaptive	governance	regimes.54	A	strategic	

approach	 to	policy	cycles	 requires	an	evaluation	system	to	 report	back	on	how	the	NSPKs	

work	in	practice	and	how	effective	an	instrument	is,	feeding	this	information	back	to	policy-

makers	to	decide	whether	additional	measures	to	achieve	policy	goals	are	needed	or	not.	In	

other	words,	the	task	to	monitor	and	oversee	implementation	of	the	NSPKs	should	have	been	

a	logical	consequence	of	the	authority	to	issue	NSPKs.	For	this	reason,	other	sectors	include	

the	monitoring	and	oversight	authority	in	their	sectoral	laws	and	further	equip	this	authority	

with	administrative	sanctions	(discussed	further	in	Chapter	6).	

	

In	the	plantation	sector,	not	only	was	this	logical	mechanism	absent	before	the	2014	Local	

Government	 Law,	 it	 still	 does	 not	 exist	 within	 Minister	 of	 Agriculture	 Regulations	 on	

Organisation,	 even	 after	 the	 2014	 Law	 legally	 required	 it.	 This	 absence	 is	 an	 indicator	 of	

																																																								
54
	Claudia	Pahl-Wost,	‘A	Conceptual	Framework	for	Analysing	Adaptive	Capacity	and	Multi-level	Learning	Processes	

in	Resource	Governance	Regime’	(2009)	19	Global	Environmental	Change	354-365,	361.	
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deeper	 issues	 in	 the	 institutional	 structure	 for	 regulating	 palm	 oil	 commodities	 by	 the	

Directorate	General	of	Estate	Crops.	

	

While,	as	mentioned,	there	is	no	specific	unit	assigned	legally	to	monitor	and	supervise	local	

governments	 in	exercising	the	 licensing	authority,	practically	the	unit	that	has	oversight	of	

plantation	business	assumes	this	duty.	In	Chapter	3,	it	was	explained	that	while	the	plantation	

legal	frameworks	do	not	explicitly	require	the	Directorate	General	of	Estate	Crops	to	monitor	

and	supervise	local	governments,	they	do	require	the	Directorate	General	of	Estate	Crops	to	

monitor	plantation	businesses.	The	task	to	conduct	business	monitoring	is	a	familiar	function	

for	 the	 Directorate	 General	 of	 Estate	 Crops.	 This	 function	 has	 been	 conducted	 since	 the	

institution	was	established,	thus	the	design	of	this	unit	is	directed	by	institutional	memory	as	

much	as	by	the	law.	In	the	decentralisation	setting,	this	requirement	is	practically	difficult	to	

accomplish	 without	 the	 cooperation	 of	 local	 governments,	 who	 are	 the	 holders	 of	 the	

licensing	 authority,	 and	 hence	 hold	 direct	 authority	 to	 monitor	 business	 performance.	

Accordingly,	the	relevant	units	should	cooperate	with	local	governments	to	ensure	they	carry	

out	their	duty	to	monitor	and	supervise	licensing.	

	

The	lack	of	a	clear	legal	mandate	has	several	consequences	including	the	absence	of	priority,	

accountability	and	necessary	resources	in	terms	of	budget	and	staff	to	carry	out	the	work.	For	

example,	in	2016-2017,	the	relevant	Ministry	of	Agriculture	unit	had	a	budget	of	only	around	

AUD$5,000	to	conduct	tasks	related	to	local	governments.55	It	was	decided	that	this	budget	

should	be	used	to	visit	several	provinces	to	disseminate	the	new	2014	Plantation	Law	and	

2013	Government	Regulation	on	Licensing,	as	this	was	considered	to	be	the	most	relevant	

priority	 in	 terms	 of	 policy-making.	 Therefore,	 more	 targeted	 work	 in	 monitoring	 and	

oversight,	 such	 as	 carrying	 out	 unannounced	 visits	 to	 check	 compliance	 of	 businesses	 or	

conducting	a	workshop	on	report	writing,	are	largely	non-existent.	More	issues	which	arise	

from	 the	 lack	 of	 such	 actions	 and	 units	will	 be	 identified	 below	 after	 a	 discussion	 of	 the	

existing	practices	of	monitoring	and	oversight.	

	

	

	

																																																								
55
	 Interview	with	Ms.	Midiati	MM	(Head	of	Sub-Directorate	on	Business	Guidance	and	Sustainable	Plantations,	

Directorate	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	18	November	2016.			
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V.C.	Practices	of	Monitoring	and	Oversight	
	

As	mentioned,	in	the	absence	of	explicit	delegation	of	monitoring	local	government	licensing,	

the	Ministry	of	Agriculture	units,	that	have	the	task	of	monitoring	and	overseeing	businesses,	

also	assume,	the	task	of	monitoring	and	overseeing	local	governments	as	license	issuers.	The	

practice	of	the	units	is	used	as	the	basis	to	describe	how	the	monitoring	and	oversight	of	local	

governments	is	currently	being	conducted.	The	units	are	the	Directorate	of	Business	Guidance	

under	 the	 2010	 Regulation	 on	 Organisation,	 and	 the	 Sub-Directorate	 of	 Standardisation,	

Quality	 and	 Business	 Monitoring	 under	 the	 2015	 Minister	 of	 Agriculture	 Regulation	 on	

Organisation.	

	

Chapter	4	described	the	two	primary	instruments	employed	to	monitor	business	compliance	

with	 licensing:	 regular	 assessments	 to	 define	 the	 classification	 of	 plantations;	 and	 regular	

evaluations	based	on	six-monthly	obligatory	reports	from	companies.	Both	the	assessment	

and	the	evaluation	should	be	carried	by	local	governments	as	license	issuers.	The	results	of	

assessment	 and	 reports	 from	 companies	 should	 be	 copied	 to	 the	 Directorate	 General	 of	

Estate	 Crops.56	 In	 this	 context,	 the	 central	 government	 monitors	 and	 oversees	 local	

government	compliance	in	implementing	the	classification	and	regular	evaluations.	This	part	

of	the	chapter	analyses	the	practice	of	the	Directorate	General	of	Estate	Crops	in	monitoring	

and	 overseeing	 local	 governments	 to	 better	 understand	 how	 it	 fulfils	 the	 obligation	 to	

conduct	regular	evaluations	and	assessments.	

	

Assessment	of	Plantations	to	Determine	Classification		
	

In	 2017,	 under	 the	 2015	 Minister	 of	 Agriculture	 Regulation	 on	 Organisation,	 the	 Sub-

Directorate	of	Standardisation,	Quality	and	Business	Monitoring	(SQBM)	was	the	unit	carrying	

out	 the	 function	of	monitoring	and	oversight	of	 local	governments	 in	relation	to	 licensing.	

According	to	the	head	of	this	sub-directorate,	they	tried	to	continue	what	was	practiced	by	

the	 Directorate	 of	 Business	 Guidance	 in	 the	 previous	 administration.	 This	 practice	 is	 not	

prescribed	 by	 regulation	 and	 relies	 on	 individual	 initiatives	 at	 the	 Directorate	 General	 of	

Estate	 Crops.	 There	 is	 no	 standardised	 procedure	 for	 how	 to	 conduct	 monitoring	 and	

oversight	 of	 local	 governments.	 From	materials	 that	were	 gathered	 during	 fieldwork,	 the	

																																																								
56
	 Article	 27	 of	 Minister	 of	 Agriculture	 Regulation	 No	 7	 of	 2009	 on	 Guidelines	 for	 Assessment	 of	 Plantation	

Business;	Article	40(1)(h)	Minister	of	Agriculture	No	98	of	2013	on	Guidelines	for	Plantation	Licensing.		
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following	 is	 the	 practice	 of	 the	 Directorate	 General	 of	 Estate	 Crops	 in	 monitoring	 local	

governments’	implementation	of	the	obligatory	plantation	assessment:	

	

1. Heads	of	the	relevant	unit	(Directors	or	Heads	of	the	Sub-Directorate)	decide	the	time	for	

local	governments	to	send	an	aggregate	report	on	the	regular	assessments,	and	to	that	

end	 prepare	 a	 formal	 reminder	 communication.	 As	 mentioned	 in	 Chapter	 4,	 license	

issuers	should	conduct	an	evaluation	every	three	years	for	plantations	that	are	already	

operational	and	yearly	for	those	in	the	development	process.57	There	is	no	time	reference	

for	the	report	from	local	governments.	As	a	matter	of	fact,	there	is	no	reference	to	the	

report	in	any	regulations.	The	current	practice,	however,	is	to	remind	local	governments	

every	three	years.	

2. Formal	communication	with	local	governments	is	conducted	at	the	Director	General	Level	

(Echelon	I).	Therefore,	the	issuance	of	a	reminder	or	request	letter	is	carried	out	by	the	

Director	General.	To	do	so,	the	head	of	the	unit	proposes	action	to	the	Director	General,	

in	stages.	Consequently,	after	2015,	when	the	responsibility	was	assumed	by	the	head	of	

the	Sub-Directorate	SQBM	–	an	Echelon	III),	this	process	takes	a	longer	time	to	be	passed	

to	 the	 Director	 General	 (Echelon	 I)	 because	 it	 has	 to	 go	 through	 the	 head	 of	 the	

Directorate	(Echelon	II)	before	being	elevated	to	the	Director	General	of	Estate	Crops.	

3. After	the	letter	is	issued,	the	unit	will	wait	for	responses	from	local	governments.	As	there	

is	no	regulatory	reference	about	this	aspect,	the	waiting	time	is	at	the	discretion	of	the	

unit	 head.	 On	 the	 two	 occasions	 that	 these	 practices	 were	 carried	 out,	 the	 local	

government	responses	were	always	insufficient.58	In	this	case,	the	head	unit	then	reports	

back	to	the	Director	General	of	Estate	Crops.	

4. Upon	 consultation	with	 the	Director	General,	 it	 is	 then	 decided	whether	 the	Director	

General	will	follow	up	with	another	letter	or	take	the	case	upward	to	the	Minister.	If	the	

latter	option	is	considered	necessary,	the	Director	General	would	request	the	Minister	of	

Agriculture	to	issue	a	reminder	letter.	Based	on	my	interviews,	a	letter	from	the	Minister	

did	not	necessarily	guarantee	full	adherence	by	local	governments.	However,	according	

																																																								
57
	Articles	5	and	6	Minister	of	Agriculture	Regulation	No	7	of	2009	on	Guidelines	on	Assessment	of	Plantation	

Business.	
58
	Interviews	with	Mr	Bambang	Sad	(Former	Director	of	Post-Harvest	and	Business	Guidance,	Directorate	General	

of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	16	January	2017;	Ms.	Midiati	MM	(Head	of	Sub-Directorate	on	

Business	Guidance	and	Sustainable	Plantations,	Directorate	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	18	

November	2016.	
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to	officials’	observations,	the	compliance	rate	was	better	for	the	Ministers’	letter	than	the	

Directorate	General	of	Estate	Crops’	letter.59	

	

The	main	problem	with	the	current	practice	is	the	lack	of	an	appropriate	standard	operating	

procedure	 for	 the	 central	 government’s	 monitoring	 and	 oversight	 mechanism	 over	 local	

governments	 to	 ensure	 that	 they	 conduct	 the	 necessary	 assessments.	 In	my	 opinion,	 the	

written	procedure	should	include	at	least	basic	direction	on	the	timeframe,	including	the	time	

to	 send	 reminder	 letters,	 the	 waiting	 period	 for	 local	 government	 responses,	 as	 well	 as	

responses	 to	 non-compliance.	 The	 non-existence	 of	 a	 written	 procedure	means	 a	 lack	 of	

certainty	and	consistency,	which	fails	to	ensure	that	local	governments	understand	that	they	

are	being	held	accountable,	and	ultimately,	encourage	 them	to	carry	out	 their	obligations	

reliably.	

	

Not	only	is	there	lack	of	written	procedure,	the	Directorate	General	of	Estate	Crops	also	does	

not	treat	the	assessment	as	a	legal	obligation.	This	view	can	be	detected	from	the	Directorate	

General	of	Estate	Crops’	letters	to	local	governments	that	reminds	them	of	the	obligation	to	

conduct	the	assessment.	In	the	letters,	for	example,	there	is	no	given	deadline,	and	there	is	

no	reference	to	the	sanctions	in	the	2013	Minister	of	Agriculture	Regulation	on	Licensing	that	

could	 be	 invoked	 in	 such	 a	 situation.60	 As	mentioned	 in	 Chapter	 4,	 the	 2013	Minister	 of	

Agriculture	Regulation	introduces	sanctions	concerning	the	obligation	of	local	governments	

to	 follow	 the	NSPK.	 Sanctions	 that	 could	be	 invoked	 include	a	withdrawal	of	 the	 licensing	

authority	 of	 local	 governments	 preceded	 by	 a	warning	 letter	 that	must	 be	 copied	 to	 the	

Ministry	of	Home	Affairs.		

	

The	lack	of	reference	to	sanctions	in	the	letter	could	mean	the	Directorate	General	of	Estate	

Crops	prefers	not	to	use	a	coercive	approach	to	local	governments.	However,	this	does	not	

always	seem	to	be	true,	as	is	illustrated	by	one	example.	Among	the	many	letters	sent	to	local	

governments,	there	is	a	letter	that	shows	how	the	Director	General	of	Estate	Crops	used	the	

newly	introduced	criminal	sanction	to	license	issuers	in	the	2014	Plantation	Law	as	a	‘threat’	

																																																								
59
	There	are	no	written	reports	on	how	many	responses	are	received	before	or	after	Ministers	issue	the	letter.	I	

rely	 on	 the	 respondent’s	 observations.	 The	 two	 respondents	 are	Mr.	 Bambang	 Sad	 (Former	Director	 of	 Post-

Harvest	and	Business	Guidance,	Directorate	General	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	16	January	

2017	and	Ms.	Midiati	MM	(Head	of	Sub-Directorate	on	Business	Guidance	and	Sustainable	Plantations,	Directorate	

of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	18	November	2016.	
60
	Fieldwork	note.	
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to	a	local	government	that	revoked	a	plantation	license,	which	is	considered	a	violation	of	the	

law.	It	is	very	clear	that	the	criminal	sanction	is	irrelevant	to	the	action	of	revocation,	because	

the	sanction	is	intended	to	be	applied	to	license	issuers	who	issue	irregular	licenses,	not	those	

who	try	to	impose	sanctions	on	companies	that	they	consider	violate	the	laws.61	While	I	only	

found	one	letter	that	illustrated	a	coercive	approach,	this	‘misuse’	of	the	threat	of	criminal	

sanction	is	a	sign	the	Directorate	General	of	Estate	Crops	is	not,	in	fact,	reluctant	to	rely	on	

its	 coercive	 power	 if	 it	 is	 considered	 necessary.	 This	 particular	 case	 also	 shows	 that	 the	

Directorate	 General	 of	 Estate	 Crops	 seems	 more	 concerned	 with	 protecting	 companies’	

operations	than	ensuring	their	compliance	with	the	law.	

	

The	absence	of	a	written	procedure	has	made	the	task	non-obligatory	and	fully	dependent	

upon	the	discretionary	power	of	officials	at	a	particular	time.	The	problem	is,	the	system	does	

not	offer	any	incentive	(or	disincentive)	for	the	relevant	officials	at	the	Directorate	General	of	

Estate	Crops	to	consistently	carry	out	this	activity,	nor	does	it	contain	any	sanction	against	

failure	 to	 carry	 it	 out.	 Incentives	 and	 disincentives	 could	 be	 embedded	 in	 reviews	 of	

performance	of	the	head	of	a	unit.	According	to	article	118	(3)	of	Law	No	5	of	2014	on	Civil	

State	Apparatus,	sanctions	for	failure	to	fulfil	a	performance	indicator	can	include	a	demotion.	

As	mentioned	in	the	beginning	of	this	chapter,	the	central	government	recently	introduced	a	

system	to	monitor	performance	of	governmental	unit	at	the	national	and	local	level	(known	

as	 SAKIP	 –	 Sistem	Akuntabilitas	 Kinerja	 Instansi	 Daerah).	 Unfortunately,	 as	will	 be	 shown	

below,	performance	in	regards	to	monitoring	and	oversight	of	local	governments	to	ensure	

they	 conduct	 regular	 assessment	 of	 plantations,	 is	 missing	 from	 the	 SAKIP	 performance	

indicators.	The	relevant	unit	in	the	Ministry	of	Agriculture,	that	is	the	head	of	the	SQBM	Sub-

Directorate,	 is	only	 subject	 to	 	performance	 indicators	 that	 focus	on	 its	 role	 in	developing	

NSPKs.	In	2016,62	the	relevant	performance	indicators	of	the	head	of	Sub-Directorate	of	SQBM	

included:	

a. Socialisation	(awareness-raising	and	educational	programs)	in	22	provinces	regarding	

business	guidance	on	sustainable	plantations;	

																																																								
61
	Article	106	Law	No	39	of	2014	on	Plantation.	

62
	 Perjanjian	 Kinerja	 Tahun	2016	between	 Ir	Midiati	MM	with	 Ir	Dedi	 Junaedi,	 accessed	 through	Kementerian	

Pertanian	 (Web	 Page,	 2016)	

<http://sakip.pertanian.go.id/admin/pkes3/KEPALA%20SUB%20DIREKTORAT%20STANDARISASI,MUTU,%20DAN

%20PEMBINAAN%20USAHA.pdf>.	
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b. 12	 months	 of	 technical	 facilitation	 of	 drafting	 and	 harmonisation	 of	 standards,	

implementation	 of	 standardising	 the	 quality	 of	 plantations,	 as	 well	 as	 business	

guidance.		

	

These	indicators	were	not	significantly	different	in	2017:63	

a. Nine	activities	for	business	guidance	on	sustainable	plantations;	

b. Four	activities	for	standardisation	and	application	of	quality	standards	on	plantation	

products;	

c. 12	 months	 of	 technical	 facilitation	 of	 drafting	 and	 harmonisation	 of	 standards,	

implementation	 of	 standardising	 the	 quality	 of	 plantations,	 as	 well	 as	 business	

guidance.	

	

Apart	from	the	fact	that	these	indicators	are	not	output-based	but	action-based,	 it	 is	clear	

that	monitoring	and	oversight	of	local	governments	is	not	included.	The	absence	of	written	

procedures,	 as	 well	 as	 relevant	 performance	 indicators,	 also	 means	 the	 absence	 of	

guarantees	that	the	existing	practice	will	be	continued,	let	alone	improved,	in	the	future.	

	

To	make	matters	worse,	there	is	currently	no	incentive	or	disincentive	for	local	governments	

or	companies	to	conduct	the	assessments.	Assessments	are	considered	to	be	a	cost-heavy	

activity,	and	many	local	governments	do	not	have	sufficient	funds	to	conduct	them.64	The	lack	

of	 allocated	 funding	 remains	 a	 primary	 reason	 for	 continued	 local	 governments	 non-

adherence	with	these	legal	obligations	and	explains	to	an	extent	why	the	central	government	

looks	 the	 other	way.	 Further,	 there	 has	 been	 no	 discussion	 of	 how	 to	 overcome	 funding	

problems.65	The	absence	of	discussion	on	this	matter	in	the	2014	Plantation	Law,	as	discussed	

in	Chapter	6,	is	another	sign	that	this	is	hardly	considered	to	be	a	problem	at	all.	A	Directorate	

General	of	Estate	Crops	official	argued,	for	example,	that	the	local	governments’	authority	to	

issue	 licenses	also	encompasses	the	obligation	to	ensure	monitoring	and	evaluation	of	the	

																																																								
63
	 Perjanjian	 Kinerja	 Tahun	2017	between	 Ir	Midiati	MM	with	 Ir	Dedi	 Junaedi,	 accessed	 through	Kementerian	

Pertanian	 (Web	 Page,	 2017)	

<http://sakip.pertanian.go.id/admin/pkes3/KEPALA%20SUB%20DIR%20STANDARISASI,%20MUTU%20DAN%20P

EMBINAAN%20USAHA.pdf>.	
64
	 Interview	with	Ms.	Midiati	MM	(Head	of	Sub-Directorate	on	Business	Guidance	and	Sustainable	Plantations,	

Directorate	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	18	November	2016.	Also	confirmed	by	Mr	Panca	Pria	

(Estate	Crops	Agency	Jambi),	Jambi,	23	January	2017.	
65
	 Interview	with	Ms.	Midiati	MM	(Head	of	Sub-Directorate	on	Business	Guidance	and	Sustainable	Plantations,	

Directorate	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	18	November	2016.	
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licences.66	 Even	 if	 they	 genuinely	 believed	 in	 such	 arguments,	 the	 knowledge	 that	 such	

obligations	 are	 widely	 ignored	 by	 local	 governments	 should	 encourage	 them	 develop	

strategies	for	ensuring	this	important	part	of	licensing	is	actually	carried	out.	

	

In	 practice,	 the	 burden	 of	 ensuring	 the	 assessment	 is	 being	 conducted	 is	 shifted	 to	 the	

businesses	 because	 the	 assessment	 is	 connected	 to	 other	 benefits,	 such	 as	 the	 ISPO	

certificate	or	as	a	requirement	to	extend	a	plantation.67	Therefore,	companies	that	need	these	

benefits	are	motivated	to	provide	the	funds	for	assessment	by	 local	governments	because	

they	need	the	evaluation	to	be	done.68	Meanwhile,	those	that	do	not	need	the	benefits	(or	

are	yet	to	need	them)	wait	for	the	government’s	initiative.69	

	

The	companies	that	need	the	assessments	not	only	have	to	fund	the	assessment	but	may	also	

need	to	remind	local	governments	of	the	assessment	time.70	This	practice	likely	compromises	

evaluators’	independence	in	making	the	assessment	and	the	objectivity	of	the	assessment.	

Several	 company	 representatives,	 for	example,	 claim	 that	 the	government	does	not	 know	

what	 happens	 on	 the	 ground,	 and	 can	 easily	 be	 diverted	 by	 companies	 to	 cover	 illegal	

practices	in	their	area.71	This	is	a	strong	indication	that	plantation	activities	are	taking	place	

without	proper	monitoring	and	oversight	by	the	government.	

	

The	existing	Directorate	General	of	Estate	Crops	practices	of	monitoring	and	oversight	have	

contributed	 to	 the	 failure	 of	monitoring	 and	 oversight	 of	 plantations	 on	 the	 ground.	 The	

original	intent	of	the	Directorate	General	of	Estate	Crops	to	remind	local	governments	every	

three	years	does	not	 take	place.	When	my	 fieldwork	was	 conducted,	 the	Standardisation,	

Quality	and	Business	Monitoring	unit	was	still	in	the	process	of	chasing	up	local	governments	

																																																								
66
	Interview	with	Mr	Gamal	Nasir	(Former	Director	General	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	20	

January	2017.	
67
	Article	32	Minister	of	Agriculture	Regulation	No	98	of	2013	on	Plantation	Licenses,	and	Article	26	Minister	of	

Agriculture	Regulation	No	26	of	2007	on	Plantation	Licenses.	
68
	Interview	with	company	representative	No.	1,	Jakarta,	13	January	2017.	

69
	Interview	with	company	representatives	No.	2,	who	admitted	that	they	cannot	get	palm	oil	certification	such	as	

ISPO	(Indonesia	Sustainable	Palm	Oil)	because	a	 lot	of	 their	plots	have	 land	conflicts.	They	are	waiting	 for	 the	

government	to	conduct	the	regulated	assessment:	Jakarta,	20	January	2017.	
70
	Interview	with	company	representative	No.	1,	Jakarta,	13	January	2017.	

71
	For	example,	it	is	forbidden	to	plant	close	to	the	riverbed	but	some	companies	plant	in	violation	of	this	guidance.	

When	 assessors	 come,	 they	will	 not	 be	 taken	 to	 such	 area	 and	usually	 they	do	not	 ask	 to	 be	 taken	 to	 them.	

Interview	with	company	representative	No.	1,	Jakarta,	13	January	2017.	Interview	with	company	representative	

No.	1,	Jakarta	Office,	13	January	2017.	
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to	 submit	 their	 reports.72	 As	 at	 2017,	 even	 the	 2012	 data	 was	 still	 not	 updated.73	 This	

significant	 lag	 in	 reporting	 shows	 that	 the	 current	 practices	 are	 inconsistent	 and	 do	 not	

effectively	ensure	compliance	of	local	governments	in	carrying	out	plantation	assessments.	

	

Reports	and	Other	Initiatives		
	

My	fieldwork	also	found	that	companies’	obligation	to	send	copies	of	six-monthly	reports	to	

the	 Directorate	 General	 of	 Estate	 Crops	 as	 part	 of	 the	 evaluation	were	 also	 not	 properly	

handled	 by	 the	 Directorate.	 When	 the	 fieldwork	 was	 conducted	 in	 2017,	 there	 were	 no	

reports	by	the	Directorate	about	the	results	of	this	process.	While	there	were	letters	from	

some	 companies	 sending	 through	 reports,	 these	 were	 treated	 as	 ordinary	 letters,	 stored	

manually	 and	not	 properly	 analysed.74	 There	was	 no	 analysis	 of	 the	 reports,	 for	 example,	

there	was	no	evaluation	of	the	consequences	that	should	follow	based	on	the	reports	that	

were	submitted,	and	no	follow-up	for	the	companies	that	did	not	send	their	reports.	In	other	

words,	the	 legal	obligation	to	send	through	reports	ended	up	 in	a	bureaucratic	black	hole.	

This	only	added	an	additional	obligation	for	companies	to	produce	reports,	without	any	real	

benefit.	

	

A	lack	of	effectiveness	or	consequences	flowing	from	these	reports	is	also	apparent	from	the	

absence	of	any	guidance	on	the	format	of	the	reports.	The	head	of	the	Estate	Crops	Agency	

of	 South	 Sumatra	 specifically	 stated	 that	 guidance	 on	 format	 is	 not	 provided	 by	 the	

Directorate	 General	 of	 Estate	 Crops.75	 Thus,	 reports	 come	 in	 various	 formats	 and	 with	

inconsistent	content	included	in	them.76	

	

The	 lack	 of	 a	 clear	 system	 to	 handle	 these	 reports	 also	 showed	 that	 because	 the	 central	

government	does	not	have	a	system	to	manage	information	on	plantation	licenses	issued	by	

local	 governments,	 they	 have	 no	 system	 to	 detect	 irregularities	 in	 the	 licenses.	 The	most	

recent	breakthrough	in	this	area	is	the	SIPERIBUN	(Sistem	Informasi	Perizinan	Perkebunan	–	

																																																								
72
	 Interview	with	Ms.	Midiati	MM	(Head	of	Sub-Directorate	on	Business	Guidance	and	Sustainable	Plantations,	

Directorate	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	18	November	2016.	
73
	The	report	that	was	shown	to	me	is	based	on	2012	data.	

74
	Fieldwork	note.	

75
	Interview	with	Mr	Fakhrurrozi	Rais	(Head	of	Estate	Crops	Agency	of	South	Sumatra	Province),	Jakarta,	4	January	

2017.	
76
	Fieldwork	note.	
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Information	System	on	Plantation	Licenses),	launched	in	mid-2018.77	It	is	expected	to	replace	

the	 previous	 practice	 of	 monitoring	 and	 oversight	 from	 the	 central	 government.	 The	

SIPERIBUN	is	purported	to	be	a	national	database	of	palm	oil	licenses.	It	is	also	intended	to	

be	 a	 platform	 for	 reporting	 directly	 from	 companies,	 which	 could	 be	 accessed	 by	 local	

governments	as	well	as	the	central	government,	in	accordance	with	their	respective	powers.	

It	 is	also	expected	to	be	able	to	generate	reports	that	are	necessary	for	action	and	policy-

making.	Further,	it	is	designed	as	a	platform	for	the	public	to	access	information	in	relation	to	

palm	oil	licenses.	

	

While	the	system	is	a	much	needed	breakthrough,	the	initiative	did	not	originate	from	the	

Directorate	General	of	Estate	Crops,	but	from	an	external	institution,	and	took	a	lot	of	effort	

to	ensure	the	Directorate	adopted	it.78	In	fact,	the	SIPERIBUN	initiative	originated	from	the	

UKP4	 in	 2014	 and	 was	 continued	 by	 the	 Anti-Corruption	 Commission	 (KPK,	 Komisi	

Pemberantasan	Korupsi)	under	The	National	Movement	to	Save	Natural	Resources	(Gerakan	

Nasional	Penyelamatan	Sumber	daya	Alam	–	GN-PSDA)	program.	Officials	from	KPK	informed	

me	during	fieldwork	that	the	Directorate	General	of	Estate	Crops’	institutional	interest	in	the	

program	was	lacking	and	they	found	it	very	difficult	to	make	sure	they	even	adopted	it.79	The	

absence	of	genuine	interest	from	the	Directorate	is	also	evident	from	the	slow	development	

of	 the	 SIPERIBUN	 program.	 While	 it	 was	 launched	 in	 January	 2019,	 many	 functions	 of	

SIPERIBUN	are	not	yet	 fully	operational	and	are	still	 in	the	pilot	stage.	Further,	 there	 is	no	

technical	 regulation	 in	place	 to	oblige	 local	governments	and	corporations	 to	submit	 their	

assessments,	reports	and	licenses	to	this	database.80	

	

VI.	Criminal	Enforcement	
	

The	 last	 power	 of	 the	 Ministry	 of	 Agriculture	 that	 will	 be	 discussed	 is	 the	 criminal	 law	

enforcement	 power.	 This	 is	 included	 because	 adopting	 criminal	 sanctions	 was	 the	 main	

																																																								
77
	 ‘Sistem	 Informasi	 Perizinan	 Perkebunan’	 Direktorat	 Jenderal	 Perkebunan	 (Web	 Page,	 2018)	

<http://sip.ditjenbun.pertanian.go.id/>;	 ‘Ditjenbun	Menata	 Perkebunan	Melalui	 Siperibun’	Direktorat	 Jenderal	
Perkebunan	 (Web	 Page,	 25	 July	 2018)	 <https://perkebunannews.com/ditjenbun-menata-perkebunan-melalui-

siperibun/>.		
78
	Interview	with	an	officer	from	the	Anti-Corruption	Commission	who	worked	with	the	three	ministries	in	the	GN-

PSDA	program,	Jakarta,	10	January	2017.	
79
	Discussion	with	Timer	Manurung,	Jakarta,	10	January	2017.	He	helped	KPK	in	this	program,	with	an	officer	from	

the	Anti-Corruption	Commission	who	worked	with	the	three	ministries	in	the	GN-PSDA	program,	Jakarta,	
80
	It	should	be	noted	that	the	enabling	provision	is	already	in	Article	45	of	Minister	of	Agriculture	Regulation	No	

98	of	2013,	the	introduction	of	which	was	encouraged	by	the	UKP4.	However,	until	2019,	the	technical	procedures	

to	submit	report	to	the	SIPERIBUN	have	not	been	issued.	
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approach	chosen	by	the	Ministry	of	Agriculture	in	the	2004	and	2014	Plantation	Law	to	curb	

the	proliferation	of	irregular	licensing.81	It	will	be	shown	here	that	the	Ministry	of	Agriculture	

actually	lacks	the	capacity	to	support	this	approach.	

	

The	civil	servant	investigators	for	plantation	issues	(Penyidik	Pegawai	Negeri	Sipil	Perkebunan	

–	PPNS	Perkebunan)	have	a	crucial	role	in	ensuring	effective	implementation	of	the	criminal	

provisions	in	the	Plantation	Laws.	PPNSs	exist	under	the	assumption	that	criminal	law	in	their	

jurisdiction	is	distinctive	to	their	sector	and	thus	a	special	knowledge	is	needed	to	develop	

successful	cases.82	Thus,	the	integrity	and	professionality	of	the	PPNSs	is	important	as	they	

are	the	spearhead	for	investigating	violations	of	their	sectoral	law.		

	

To	develop	a	capable	and	effective	enforcement	agency,	there	are	a	set	of	abilities	required,	

including	 the	 ability	 to	 detect	 and	 respond	 to	 violations.83	 In	 the	 case	 of	 the	 Directorate	

General	of	Estate	Crops	as	the	host	of	PPNSs	for	plantations,	these	two	abilities	are	very	poor.	

This	 can	 be	 seen	 from	 the	 absence	 of	 supportive	 organisational	 structures	 for	 PPNSs,	

insufficient	resources,	and	a	lack	of	mechanisms	to	detect	and	respond	to	violations.	In	fact,	

the	Directorate	General	of	Estate	Crops	has	no	special	unit	to	house	the	PPNS.84	An	interview	

with	the	Secretary	of	the	Directorate	General	of	Estate	Crops	reveals	how	insignificant	the	

role	of	the	PPNSs	is	perceived	to	be	to	the	general	functions	of	the	Directorate.	When	asked	

about	PPNSs	the	official	responded	that	‘we	[the	Directorate	General	of	Estate	Crops]	do	not	

have	PPNSs,	PPNSs	are	with	the	regional	[government]	as	it	lies	within	their	authority’.85	The	

official,	whose	 tasks	 include	giving	administrative	and	 technical	 services	 to	all	 units	 in	 the	

directorate,86	was	not	even	aware	of	the	role	of	the	Directorate	as	the	coordinator	of	local	

PPNS,	or	that	Ministry	of	Agriculture	also	has	PPNSs,	even	though	they	are	few	in	number.	

	

																																																								
81
	I	note	that	administrative	enforcement	can	be	equally,	if	not	more,	important	than	criminal	sanctions.	For	

further	discussion	and	criticism	of	the	absence	of	administrative	enforcement	in	the	2014	Plantation	Law,	see	

pp.	192-194.	
82
	Koesnadi	Hardjasoemantri,	Hukum	Tata	Lingkungan	(Gadjah	Mada	University	Press,	2006)	433.	

83
	 Mas	 Achmad	 Santosa	 ‘Efektivitas	 Penegakan	 Hukum	 Administrasi	 Dalam	 Perlindungan	 dan	 Pengelolaan	

Lingkungan	 Hidup:	 Studi	 Kasus	 di	 Propinsi	 Jawa	 Tengah’	 (Disertasi	 Doktoral,	 Fakultas	 Hukum,	 Universitas	

Indonesia)	2014.	
84
	See	also	Acep	Munandar,	Pertemuan	Koordinasi	dan	Evaluasi	Pelaksanaan	Tugas	PPNS	Perkebunan	Tahun	2014,	

(Report,	27	November	2014)	<http://www.disbun.jabarprov.go.id/index.php/berita/detailberita/367>.	
85
	 ‘PPNS	 gak	 ada	 di	 kita,	 adanya	 di	 daerah	 bu,	 itu	 kewenangan	daerah’:	 Interview	with	Ms.	 Irmijati	Nurbahar	

(Secretary	General,	Directorate	General	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	4	October	2016.	
86
	Article	511	Minister	of	Agriculture	Regulation	No	45	of	2015	on	Organisation	and	Scope	of	Works.	
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This	 statement	 reflects	 the	 fact	 that	 the	 Minister	 of	 Agriculture	 Regulation	 on	 the	

organisational	structure	of	the	Directorate	General	of	Estate	Crops	does	not	create	a	specific	

unit	 for	 law	 enforcement.	 For	 example,	 a	 simple	 search	 of	 the	 word	 ‘PPNS’	 or	 ‘Penyidik	

(investigator)’	 on	 the	 Ministry	 of	 Agriculture	 official	 website	 does	 not	 show	 any	 result,	

meaning	no	material	on	the	website	even	contains	the	word.87	In	comparison,	other	ministries	

such	as	the	Ministry	of	Environment	and	the	Ministry	of	Forestry	(in	2014	merged	into	the	

Ministry	of	Environment	and	Forestry)	have	a	special	unit	for	enforcement,	which	is	situated	

at	 the	 Echelon	 I	 level	 (a	Directorate	General	 for	 enforcement).	 This	 is	 a	 clear	 sign	of	 that	

ministry’s	greater	attention	to	the	issue	of	enforcement.	

	

The	absence	of	a	special	unit	in	the	Directorate	General	of	Estate	Crops	to	house	the	PPNSs	

results	in	the	undermining	of	their	role.	This	can	also	be	seen	in	the	low	number	of	PPNSs.	In	

2015,	 the	 Directorate	 General	 of	 Estate	 Crops	 had	 only	 six	 at	 the	 central	 level88	 and	 80	

altogether	 with	 those	 at	 the	 local	 level.89	 Although	my	 interviews	 with	 officials	 from	 the	

Secretary	General	of	the	Directorate	General	of	Estate	Crops	resulted	in	no	data	about	which	

officials	 are	 PPNSs	 in	 the	Directorate	General,	 I	 discovered	 through	 interviews	with	 other	

respondents	that	six	hold	structural	positions	as	high	as	a	Director	General	and	director	level	

positions.90	These	structural	positions	make	it	difficult,	if	not	impossible,	for	them	to	actually	

conduct	investigations.	In	comparison,	there	are	1,426	PPNS	officers	in	forestry	at	the	central	

level	who	mostly	do	not	hold	structural	positions	and	exclusively	 investigate	crimes	under	

their	jurisdiction.91	Although	the	PPNS	in	forestry	have	a	broader	area	of	operation	compared	

to	plantations,	the	80	plantation	PPNS	are	not	sufficient	to	cover	eight	provinces	(with	more	

																																																								
87
	 The	 search	 was	 conducted	 on	 5

th
	 October	 2018	 on	 the	 official	 website	 of	 the	 Ministry	 of	 Agriculture	

<www.pertanian.go.id>.	
88
	 In	2015,	as	stated	by	Dudi	Gunadi	 (coordinator	of	PPNS	at	the	Directorate	General	of	Estate	Crops)	Kompas	

‘Penegakan	 Hukum	 Libatkan	 PPNS	 Perkebunan’,	 Kompas	 (online,	 9	 September	 2015)	

<http://tataruangpertanahan.com/kliping-2015-penegakan-hukum-libatkan-ppns-perkebunan.html>.	 On	 15	

December	2009,	the	Director	General	of	Estate	Crops	officiated	68	PPNS	Perkebunan;	six	at	the	central	level	and	
62	at	the	regional	level	see	DitjenBun	Kementerian	Pertanian,	‘Peranan	PPNS	Perkebunan	Dalam	Menyelesaikan	

Berbagai	Permasalahan	di	Lapangan’,	(Report,	16	December	2009)	<http://ditjenbun.pertanian.go.id/berita-176-

peranan-ppns-perkebunan-dalam-menyelesaikan-berbagai-permasalahan-di-lapangan.html>.	
89
	Munandar	(n	83).	The	scope	of	the	jurisdiction	includes	Law	No	12	of	1992	concerning	Crops	Cultivation	System	

(Sistem	Budidaya	Tanaman);	Law	No	29	of	2000	concerning	Protection	of	Plants	Varieties	(Perlindungan	Varietas	
Tanaman);	Law	No	18	of	2004	as	amended	by	Law	No	39	of	2014	on	Plantations.	
90
	Interview	with	Mr	Bambang	Sad	(Former	Director	of	Post-Harvest	and	Business	Guidance,	Directorate	General	

of	Estate	Crops,	Ministry	of	Agriculture),	and	Mr.	Gamal	Nasir	(Former	Director	General	of	Estate	Crops,	Ministry	

of	Agriculture),	who	were	PPNSs.	
91
	Kementerian	Lingkungan	Hidup	dan	Kehutanan,	Statistik	Lingkungan	Hidup	dan	Kehutanan	Tahun	2015	(Report,	

3025),	239.	While	for	the	environment,	there	are	96	PPNS	at	the	central	level	and	320	at	regional	level.	This	does	

not	include	other	law	enforcement	related	officials	such	as	forest	police	(totalling	more	than	8,000)	or	officials	

tasked	with	monitoring	of	administrative	obligations/not	holding	the	power	to	investigate	crimes	(known	as	PPLH	

–	Pejabat	Pengawas	Lingkungan	Hidup).	



180	

 

than	100	districts),	which	host	more	than	100,000	ha	of	large-scale	private	plantations	of	palm	

oil.	The	lack	of	PPNS	plantation	coverage	means	there	are	districts	that	have	no	PPNS.	In	South	

Sumatera,	which	has	around	250,000	plantations,	none	of	the	districts	have	a	PPNS.92	In	more	

recent	developments	in	2018,	however,	30	staff	at	Directorate	General	of	Estate	Crops	were	

trained	to	be	PPNS	officers.	The	focus	of	criminal	 investigation,	however,	 is	still	 traditional	

issues,	 such	 as	 seed	 fraud	 and	 prohibited	 use	 of	 fertilizers	 and	 pesticides.93	 Licensing	

violations	are	yet	to	be	the	focus	of	the	Ministry	of	Agriculture’s	crime	eradication	program.	

	

In	addition	to	the	Ministry	of	Agriculture	not	having	a	proper	crime	detection	mechanism,	

there	is	also	no	response	mechanism	if	a	crime	is	detected.	One	of	the	most	important	legal	

materials	 for	 detection	 of	 violations	 and	 crimes	 is	 the	 license	 and	 the	 supporting	

documentation	itself.	As	mentioned	above,	the	Ministry	of	Agriculture	does	not	have	a	system	

to	manage	reporting	of	licenses	issued	by	local	governments,	which	are	required	by	the	law	

and	regulations.	Such	obligations	are	rarely	observed,94	however,	as	discussed	before,	when	

the	 reports	are	 sent,	 they	 are	 not	 processed	 by	 the	 Directorate	 General	 of	 Estate	 Crops.	

Therefore,	 the	 Directorate	 General	 of	 Estate	 Crops	 is	 not	 aware	 of	 which	 regions	 and	

companies	are	fulfilling	their	obligations.	With	the	Directorate	General	of	Estate	Crops’	poor	

institutional	capacity	and	support,	it	becomes	even	less	likely	that	the	Ministry	of	Agriculture	

is	able	to	proactively	detect	licensing	crimes	at	the	local	government	level.	

	

The	 weak	 institutional	 capacity	 of	 the	 Ministry	 of	 Agriculture	 in	 criminal	 enforcement	

influences	 the	 absence	 of	 enforcement	 for	 offences	 related	 to	 licensing	 in	 the	 broader	

enforcement	environment.	While	there	was	no	sanction	for	license	issuers	who	issue	licenses	

in	breach	of	the	law	under	the	2004	Plantation	Law,	the	2004	Law	did	introduce	a	criminal	

																																																								
92
	Anung	Riyanto	(Estate	Crops	Agency	South	Sumatra)	stated	that	while	at	the	provincial	level,	there	were	eight	

PPNS,	none	of	the	district	level,	has	a	PPNS,	see	Kompas,	‘Penegakan	Hukum	Libatkan	PPNS	Perkebunan’,	Kompas	
(online,	 9	 September	 2015)	 <http://tataruangpertanahan.com/kliping-2015-penegakan-hukum-libatkan-ppns-

perkebunan.html<;	see	also	Wakker,	Erick,	‘Illegalities	in	Forest	Clearance	for	Large-Scale	Commercial	Plantations’	

(Research	 Paper,	 AideEnvironment	 Asia,	 2014)	

<http://www.aidenvironment.org/media/uploads/documents/projects/Illegalities_in_Forest_Clearance.pdf	page	

26>.	
93
	Humas	Polri,	‘30	Pegawai	Ditjen	Perkebunan	Ikuti	Diklat	PPNS	di	Diklat	Reserse	Polti	di	Megamendung	Bogor’,	

Humas	(online,	19	March	2018)	<https://humas.polri.go.id/2018/03/30-pegawai-ditjen-perkebunan-perkebunan-

ikuti-diklat-ppns-di-diklat-reserse-polri-megamendung-bogor/>.	
94
	 Fieldwork	note;	 Interviews	with	Mr	Bambang	 Sad	 (Former	Director	of	 Post-Harvest	 and	Business	Guidance,	

Directorate	General	of	Estate	Crops,	Ministry	of	Agriculture),	Jakarta,	16	January	2017;	Ms	Midiati	MM	(Head	of	

Sub-Directorate	 on	 Business	 Guidance	 and	 Sustainable	 Plantations,	 Directorate	 of	 Estate	 Crops,	 Ministry	 of	

Agriculture),	Jakarta,	18	November	2016.	
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sanction	 for	 plantation	 owners	 operating	without	 licenses.95	 Unfortunately,	 there	was	 no	

enforcement	 of	 this	 provision	 for	 almost	 10	 years	 until	 it	 was	 encouraged	 by	 the	 REDD+	

Agency	 under	 the	 program	 named	 ‘Strengthening	 of	 Enforcement	 of	 Criminal	 Sanctions’	

(between	 2012	 to	 2014)	 to	 discourage	 crimes	 that	 lead	 to	 deforestation.96	 The	 program	

included	 strengthening	 coordination	 between	 law	 enforcement	 agencies	 (including	 PPNSs	

from	relevant	ministries,	police	and	prosecutors)	to	enforce	criminal	sanctions	for	activities	

that	cause	deforestation,	such	as	plantations	in	forest	areas	or	plantations	without	licenses.		

	

The	absence	of	initiative	from	the	Ministry	of	Agriculture	to	initiate	such	cases	also	defines	

the	interest	of	the	larger	police	force	in	the	investigations	of	such	crimes.	The	many	police	

officials	and	prosecutors	 in	the	special	 forces	for	natural	resources-related	crimes	(in	their	

respective	agencies	working	under	the	REDD+	program)	said	they	never	had	experience	of	

applying	criminal	sanctions	to	plantation	owners	who	operated	without	licenses	before	the	

commencement	of	the	program	in	2011.	Thus,	these	law	enforcers	were	not	familiar	with,	

and	 had	 never	 independently	 pursued,	 this	 type	 of	 criminal	 sanction	 in	 the	 context	 of	

plantation	 laws.	 On	 the	 other	 hand,	 prosecutions	 for	 similar	 matters	 under	 forestry	 or	

environmental	laws	handled	by	the	national	police	were	numerous.	This	is	because	police	are	

more	familiar	with	environmental	and	forestry	law,	largely	due	to	the	PPNSs	from	these	two	

ministries	having	previously	cooperated	with	the	police	and	followed	up	their	investigation	

on	crimes	related	to	environmental	and	forestry	licensing.	It	is	clear	from	this	example	that	

the	role	of	the	PPNS	is	crucial	to	instigation	of	broader	law	enforcement	interest.	The	PPNS	

Perkebunan	should	be	the	driving	force	of	plantation	enforcement	but	has	simply	failed	to	

carry	out	this	task.	

	

VII.	Conclusion	
	

Investigating	 the	 relevant	 legal	 framework,	 institutional	 structure	 and	 practices	 of	 the	

Directorate	General	of	Estate	Crops,	this	chapter	shows	that	the	Ministry	of	Agriculture	has	

not	 adapted	 its	 institution	 to	 fit	 its	 new	 role	 under	 Indonesia’s	 decentralised	 governance	

system.	The	Ministry	of	Agriculture	still	focuses	on	producing	NSPK	policy	and	guidelines	and	

																																																								
95
	Article	46	Law	No	18	of	2004	on	Plantations.	

96
	Badan	Pengelola	Penurunan	Gas	Rumah	Kaca	dari	Deforestasi,	Degradasi	Hutan	dan	Lahan	Gambut	(BP	REDD+),	

Laporan	 Penataan	 Perizinan	 dan	 Penegakan	 Hukum	 (Report,	 2014)	 4-6	

<http://bpredd.reddplusid.org/pustaka/dokumen>.		
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its	traditional	role	of	directly	managing	plantation	players:	 (corporations,	smallholders	and	

state-owned	companies)	to	ensure	productivity	targets	are	achieved.	

	

The	legal	framework	of	the	organisation	of	the	Ministry	of	Agriculture	and	the	institutional	

structure	is	silent	on	the	task	of	monitoring	and	overseeing	local	government	compliance.	In	

practice,	albeit	disorderly,	this	authority	was	still	carried	by	the	Ministry	of	Agriculture,	mostly	

due	 to	 external	 demand	 from	 institutions	 such	 as	 the	 UKP4	 and	 the	 Anti-Corruption	

Commission,	 and	 the	 practical	 needs	 of	 the	 institution	 (for	 example	 to	 ensure	 regular	

assessment	 of	 companies).	 Nevertheless,	 without	 proper	 legal	 and	 institutional	 capacity,	

monitoring	 and	 oversight	 practices	 have	 been	 very	weak	 and	 not	 supported	 by	 a	 proper	

budget,	human	resources	or	standard	operating	procedures.	As	it	is	unwritten,	the	procedure	

is	dependent	upon	 the	discretionary	power	of	 the	officials	on	duty,	 and	 so	variations	and	

inconsistencies	in	implementation	are	prevalent.		

	

There	are	 several	 factors	 that	 contribute	 to	 this	 state	of	affairs.	At	 the	practical	 level,	 the	

absence	 of	 structured	monitoring	 and	 oversight	 of	 local	 governments	 is	 due	 to	 a	 lack	 of	

reliable	data	on	plantations	across	Indonesia.	At	the	time	of	writing,	for	example,	there	are	

no	exact	data	on	the	numbers	of	licenses	or	even	the	size	of	plantations	in	total.97	The	absence	

of	data	also	makes	it	almost	impossible	for	the	Directorate	General	of	Estate	Crops	to	detect	

irregularities.	As	a	consequence,	administrative	and	criminal	enforcement	are	 largely	non-

existent.	Further,	the	absence	of	data	makes	it	difficult	for	the	public	to	effectively	engage	or	

scrutinize,	which	is	important	to	raise	public	accountability	and,	in	turn,	assist	the	Ministry	of	

Agriculture	in	conducting	its	monitoring	and	oversight	role.	

	

At	the	political	level,	the	Directorate	General	of	Estate	Crops	is	weak	and	its	existing	efforts	

to	monitor	and	oversee	local	government	conduct	are	largely	ignored	by	local	governments.	

This	weak	political	power	is	worsened	by	the	lack	of	a	understanding	of	the	role	of	sectoral	

ministries	in	monitoring	and	overseeing	its	NSPKs,	introduced	in	the	2014	Local	Government	

Law,	as	shown	in	Chapter	4.	As	a	result,	the	new	power	has	not	been	incorporated	into	the	

latest	organisational	structure	of	the	ministry	introduced	in	2015.	

	

																																																								
97
	Koran	Tempo	reported	that	5	million	Ha	plantation	oil	is	not	recorded:	‘5	Juta	Hektare	Lahan	Sawit	‘Siluman’’,	

Koran	Tempo	(21	March	2019).	
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These	findings	give	rise	to	the	question	of	whether	there	is	any	initiative	or	political	will	within	

the	Ministry	of	Agriculture	to	strengthen	its	power	when	it	comes	to	irregular	licensing.	This	

question	will	 be	 addressed	 in	 Chapter	 6,	 which	 investigates	 the	 drafting	 process	 and	 the	

substance	 of	 the	 2014	 Plantation	 Law.	 This	 path	 for	 the	 analysis	 in	 chosen	 because	 the	

drafting	 of	 the	 2014	 Law	 gave	 the	Ministry	 of	 Agriculture	 an	 opportunity	 to	 address	 the	

problems	at	the	legal	and	institutional	level	(discussed	in	this	chapter	and	in	Chapter	4)	which	

can	be	traced	back	to	the	main	 legal	 framework	on	plantations.	The	 investigation	will	also	

reveal	whether	the	existing	poor	governance	of	palm	oil	licensing	is	maintained	as	a	way	to	

strategically	 create	a	more	conducive	environment	 for	businesses	 to	operate	and	expand.	

Chapter	6	seeks	to	understand	how	failures	can	be	attributed	to	the	main	mandate	of	the	

institution	over	time,	that	is:	productivity.	

	

This	chapter	has	demonstrated	that	the	Ministry	of	Agriculture’s	failure	to	conduct	reliable	

monitoring	and	oversight	of	licenses	exists	within	a	broader	culture	of	non-compliance.	The	

absence	of	adequate	institutional	structure	and	capacity	in	the	context	of	the	deep-rooted	

‘ego	sektoral’	approach	of	the	natural	resource	management	in	Indonesia	is	one	of	the	main	

contributing	factors.	In	conclusion,	the	status	quo	fails	to	successfully	manage	the	licensing	

of	plantations	 through	 local	 governments	and	 therefore	 fails	 also	 to	manage	 the	negative	

consequences	of	such	economic	activities.	
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CHAPTER	6	

POLITICAL	FACTORS,	ENFORCEMENT,	AND	THE	LEGISLATIVE	PROCESS	

	

I. Background	
	

This	chapter	discusses	the	last	major	finding	of	this	research,	that	is	how	politics	influences	

central	government	laws	and	regulations.	As	previously	indicated,	a	significant	driver	behind	

local	government	inaction	on	palm	oil	licensing	violations	is	the	fact	that	palm	oil	is	a	lucrative	

industry.	The	industry	not	only	brings	in	a	lot	of	revenue	for	districts	but	also	for	individuals	

involved	 in	 the	 licensing	process.	This	 thesis	argues	 that	such	a	situation	requires	a	 firmer	

central	government	role.	Unfortunately,	the	central	government	is	largely	absent	and	does	

not	enforce	 local	government	compliance,	 therefore	the	 industry	operates	without	proper	

oversight.	Previous	chapters	have	discussed	the	various	factors	that	influence	the	absence	of	

adequate	 upward	 accountability	 mechanisms,	 including	 weak	 institutional	 set-up	 and	

deficient	 laws	and	regulations.	 If	 the	Ministry	of	Agriculture	has	the	power	to	develop	the	

relevant	laws	and	regulations,	the	question	remains:	why	has	it	not	strengthened	the	national	

government’s	role	in	the	plantation	legal	framework?	

	

This	question	was	partly	answered	in	Chapters	3	and	5.	Chapter	3	illustrated	the	limitations	

of	the	general	legal	framework	(particularly	under	the	1999	and	2004	Local	Government	Law),	

which	set	a	limited	role	for	sectoral	ministries	such	as	the	Ministry	of	Agriculture	to	conduct	

monitoring	and	oversight	of	local	governments.	This	position	only	changed	in	the	latest	2014	

Local	 Government	 Law,	 which	 authorises	 sectoral	 ministries	 to	 conduct	 monitoring	 and	

oversight	 of	 local	 governments,	 in	 addition	 to	 the	 authority	 to	 develop	Norms,	 Standard,	

Procedures	 and	 Criteria	 (NSPKs).	 This	 limitation	 for	 sectoral	ministries	 has	 led	Ministry	 of	

Agriculture	officials	to	believe	that	their	role	is	limited	to	developing	NSPKs,	even	after	the	

2014	 Local	 Government	 Law	 was	 amended,	 as	 shown	 in	 Chapter	 5.	 Further,	 Chapter	 4	

demonstrated	 how	 the	 sectoral	 approach	 towards	 natural	 resource	 management,	 in	

combination	with	Ministry	of	Agriculture’s	 lack	of	political	power,	has	made	 it	difficult	 for	

them	to	co-operate	with	other	ministries	to	solve	problems	created	by	conflicting	regulations.	

These	 legal	 loopholes	 affect	 the	 legitimacy	 of	 the	 national	 policy	 and	 create	 barriers	 for	

enforcement,	 ultimately	 allowing	 local	 governments	 to	 continue	 to	 disregard	 national	

licensing	policy.		
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There	are	two	reasons,	however,	why	my	analysis	should	not	stop	at	this	point.	First,	other	

sectors	have	responded	differently	to	the	limitations	imposed	by	the	Local	Government	Law	

on	 sectoral	 ministries.	 As	 will	 be	 shown,	 other	 sectors	 opted	 to	 strengthen	 the	 relevant	

ministries	and	their	relevant	sectoral	laws	to	deal	with	the	issue	local	government	misconduct	

in	licensing.	Comparison	with	other	sectors	indicates	that	the	plantation	sector	could	do	more	

to	solve	this	issue,	but	it	has	not	done	so.	Second,	in	terms	of	conflicting	regulatory	provisions	

(elaborated	 in	 Chapter	 4)	 there	 was	 an	 opportunity	 to	 resolve	 these	 conflicts	 during	 the	

drafting	of	the	2014	Plantation	Law.	This	opportunity,	however,	was	not	taken	and	the	Law	

left	the	issues	unresolved.	These	two	reasons	provide	context	for	answering	the	question	of	

why	the	Ministry	of	Agriculture	has	failed	to	strengthen	the	national	government’s	role	in	the	

plantation	legal	framework.	

	

To	answer	this	question	more	specifically,	the	drafting	process	and	the	substance	of	the	2014	

Plantation	Law	will	be	examined	to	reveal	that	politically	the	executive	and	the	legislature	at	

the	 central	 level	 are	 more	 interested	 in	 the	 productivity	 of	 plantations	 than	 their	

sustainability.	This	finding	is	contrary	to	their	formal	position,	that	the	2014	Plantation	Law	

was	 introduced	 to	 facilitate	a	 ‘paradigm	change’	 in	 the	plantation	business.	 The	approach	

taken	 by	 government	 has	 resulted	 in	 the	Ministry	 of	 Agriculture’s	 final	 policy	 standpoint	

overlooking	issues	that,	in	their	opinion,	are	irrelevant	to	productivity.	It	also	explains	why,	

substantively,	the	2014	Plantation	Law	left	many	issues	unresolved,	perpetuating	problems	

associated	with	palm	oil	licensing.	

	

This	 chapter	 is	 divided	 into	 two	 sections.	 The	 first	 discusses	 the	 2014	 Plantation	 Law	 in	

comparison	 to	 other	 relevant	 environmental	 and	 natural	 resources	 laws.	 The	 focus	 of	

comparison	is	the	enforcement	approach	of	the	laws	in	dealing	with	local	government	non-

compliance	with	 NSPK	 guidance	 on	 licensing.	 To	 understand	 the	 deficiencies	 of	 the	 2014	

Plantation	 Law	 in	 this	 context,	 this	 section	 also	 demonstrates	 the	 efficacy	 of	 the	 various	

approaches	taken	by	other	sectoral	laws	enacted	before	the	2014	Plantation	Law.	It	relies	on	

the	 findings	 in	 Chapter	 5	 about	 the	Ministry	 of	 Agriculture’s	 lack	 of	 capacity	 to	 instigate	

criminal	enforcement	process.	The	second	section	considers	whether	the	deficiencies	in	the	

2014	 Plantation	 Law	 stem	 from	 an	 absence	 of	 interest	 in	 the	matter	 on	 the	 part	 of	 the	

Ministry	 of	 Agriculture	 and	 unpacks	 the	 drafting	 process	 of	 the	 2014	 Plantation	 Law	 to	

investigate	this.	The	evidence	is	used	to	assess	whether	the	ideas	and	preferences	of	primary	
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stakeholders	 at	 the	 central	 government	 level	 lean	 toward	 productivity,	 instead	 of	

sustainability.	

	

II. 2014	Plantation	Law	in	Comparison	with	Other	Laws	
	

This	section	presents	the	different	enforcement	approaches	taken	by	various	environmental	

and	natural	resources	Laws	regarding	licensing	violations.	In	particular,	it	compares	various	

environment	 and	 natural	 resources	 Laws	 before	 and	 after	 the	 decentralisation	 period.	 As	

mentioned	in	Chapter	1,	decentralisation	of	licensing	resulted	not	only	in	more	licenses	but	

also	 more	 licensing	 violations	 in	 both	 the	 plantation	 sector	 and	 in	 other	 sectors	 such	 as	

forestry	and	mining.	Against	this	background	of	shared	problems,	the	comparison	is	useful	as	

a	proxy	to	assess	to	what	extent	these	different	Laws	devised	specific	strategies	to	deal	with	

shared	problems.	

	

There	 are	 several	 reasons	 for	 the	 use	 of	 enforcement	 as	 the	 basis	 for	 comparison.	 It	 is	

acknowledged	 that	 the	 element	 of	 enforcement	 is	 only	 a	 part	 of	 a	 regulatory	 cycle	 that	

includes	 other	 aspects	 such	 as	 planning	 and	 utilisation.	 These	 other	 aspects	 are	 equally	

important	in	creating	an	effective	regulatory	environment	to	ensure	the	sustainable	use	of	

resources.	The	difference	is	that	enforcement	is	the	element	that	carries	the	heaviest	legal	

weight	because	sanctions	are	usually	associated	with	 legal	 force.	The	range	of	sanctions	 is	

also	 limited	 under	 Indonesian	 law,	 which	 usually	 only	 cover	 administrative	 and	 criminal	

sanctions.	Therefore,	it	is	practically	easier	to	identify	and	compare	enforcement	strategies	

across	the	relevant	environmental	and	natural	resource	laws.	

	

Although,	 the	 analysis	 in	 this	 chapter	 is	 focused	 on	 enforcement,	 there	 are	 broader	

differences	 in	 the	 general	 approaches	 of	 the	 various	 laws	 in	 relation	 to	 their	 regulatory	

instruments	 that	 should	 be	 noted.	 Previous	 research	 has	 shown	 that	 globally,	 regulatory	

instruments,	 including	 in	 the	 environment	 and	 natural	 resources	 area,	 have	 expanded	

significantly;	from	the	basic	‘command	and	control’	tactics	that	relied	heavily	on	standards	

and	penalties	to	various	other	approaches	such	as	self-regulation,	economic	instruments	and	

education.1	A	mix	of	approaches	have	been	widely	used	and	 introduced	 in	regulating	 local	

																																																								
1
	 Neil	 Gunningham,	 Neil	 Grabosky	 and	 Darren	 Sinclair,	 Smart	 Regulation;	 Designing	 Environmental	 Policy	
(Clarendon,	1998).	
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governments	behaviour.2	Therefore,	 in	 theory,	a	comparison	between	the	various	sectoral	

laws	 and	 their	 approaches	 in	 regulating	 local	 government	 behaviour	 should	 include	 the	

identification	 of	 all	 such	 approaches,	 as	 otherwise	 it	 could	 be	 misleading.3	 Such	

contextualisation,	 however,	 is	 mostly	 irrelevant	 to	 this	 chapter	 because	 Indonesian	

environment	 and	 natural	 resource	 laws	 largely	 rely	 on	 command	 and	 control-based	

approaches.4	As	the	Plantation	Laws	can	be	categorised	as	falling	into	the	same	category,	they	

can	be	more	easily	compared.	

	

My	 comparison	 of	 the	 enforcement	 element	 specifically	 looks	 at	 whether	 a	 Law	 applies	

administrative	or	criminal	sanctions,	or	a	combination	of	both,	to	discourage	or	deter	local	

governments	 from	 violating	 the	 central	 government’s	 licensing	 guidance.	 The	 assessment	

covers	the	2004	Plantation	Law	and	its	2014	amendment,	the	1997	Spatial	Planning	Law	and	

its	 2007	 amendment,	 the	 archaic	 1967	 Mining	 Law	 and	 its	 2009	 amendment,	 the	 1997	

Environmental	 Law	 and	 its	 2009	 amendment,	 and	 the	 1999	 Forestry	 Law	 and	 the	 2013	

Prevention	 and	 Eradication	 of	 Forest	 Degradation	 Law.5	 These	 laws	 are	 chosen	 for	

comparison	because	of	their	relevance	to	the	plantation	sector.	For	the	same	reason,	other	

aspects	of	these	Laws	were	analysed	in	Chapter	4.	Mining	was	not	discussed	in	Chapter	4,	but	

is	relevant	to	this	chapter	because	the	sector	shares	similar	problems	of	irregular	licensing.	In	

fact,	 licensing-related	 problems	 faced	 by	 these	 sectors	 are	 well-known	 at	 the	 central	

																																																								
2
	See	for	example	Josie	Kelly,	‘The	Audit	Commission:	Guiding,	Steering	and	Regulating	Local	Government’	(2003)	

81(3)	Public	Administration	459-76.	
3
	 See,	 for	 example,	 how	 the	 liability	 rules	 could	 be	 situated	 in	 the	 discourse	 of	 economic	 instruments:	Andri	

Wibisana,	‘Three	Principles	of	Environmental	Law:	the	Polluter-pays	Principle,	the	Principle	of	Prevention,	and	the	

Precautionary	Principle’	in	Michael	Faure	and	Nicole	Niessen	(eds),	Environmental	Law	in	Development:	Lessons	
from	 the	 Indonesian	 Experience	 (Edward	 Elgar	 Publishing,	 2006)	 24;	Michael	 Faure,	Marjan	Peeters	 and	Andri	

Wibisana,	 ‘Economic	 Instruments:	Suited	to	Developing	Countries?’	 in	Michael	Faure	and	Nicole	Niessen	(eds),	

Environmental	Law	in	Development:	Lessons	from	the	Indonesian	Experience	(Edward	Elgar	Publishing,	2006)	218.	
4
	There	are	however	some	notable	exceptions,	for	example,	Law	No	32	of	2009	on	Environmental	Protection	and	

Management	 includes	 various	 other	 instruments	 such	 as	 economic	 instruments:	 see	 Michael	 Faure,	 Marjan	

Peeters	and	Andri	Wibisana,	‘Economic	Instruments:	Suited	to	Developing	Countries?’	in	Michael	Faure	and	Nicole	

Niessen	 (eds),	 Environmental	 Law	 in	 Development:	 Lessons	 from	 the	 Indonesian	 Experience	 (Edward	 Elgar	
Publishing,2006)	218.	Economic	 instruments,	however,	have	been	hardly	 institutionalised	(in	 fact	the	technical	

regulatory	framework	of	the	2009	Environmental	Law	was	only	just	passed	in	2017	–	Government	Regulation	No	

46	of	2017	on	Economic	 Instruments	of	Environmental	Management).	Further,	some	of	 its	pilot	projects	faced	

problems	due	to	complex	institutional	arrangements:	see	Akhmad	Fauzi	and	Zuzy	Anna,	‘The	Complexity	of	the	

Institution	 of	 Payment	 for	 Environmental	 Services:	 A	 Case	 Study	 of	 two	 Indonesian	 PES	 Schemes’	 (2013)	 6	
Ecosystem	Services	54-63.		
5
	The	1999	Forestry	Law	is	categorised	as	a	Law	that	was	passed	before	decentralisation	because	it	was	passed	

very	 soon	 after	 the	 1999	 Local	 Government	 Law	 was	 enacted.	 Therefore,	 it	 is	 not	 seen	 as	 capturing	 the	

decentralisation	 spirit.	 For	 discussion	 of	 the	 1999	 Forestry	 Law	 in	 the	 context	 of	 decentralisation	 see	 Ida	 Aju	

Pradnja	Resosudarmo,	Has	Indonesia’s	Decentralisation	Lead	to	Forestry	Governance?	A	Case	Study	of	Bulungan	
and	Kutai	Barat,	East	Kalimantan	(PhD	Thesis,	The	Australian	National	University,	2007).	
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government	level.6	Therefore	the	lessons	from	them	are	widely	available	and	accessible	to	

the	Ministry	of	Agriculture	to	learn	from,	if	it	wished	to	do	so.	

	

Table	6.A	below	summarises	the	approaches	taken	by	the	various	environmental	and	natural	

resources	Laws	before	and	after	decentralisation	began.	

	

Table	6.A	

Comparison	of	Natural	Resource	Legal	Frameworks		
Regarding	the	Enforcement	of	Licensing	Guidelines	

(Before	and	After	Decentralisation)	
No.	 Previous	Law/Law	Before	Decentralisation	 Law	After	Decentralisation	
1.	 Spatial	Planning	Law	

Law	No	24	of	1992	on	Spatial	Planning	 Law	No	26	of	2007	on	Spatial	Planning	

a. This	law	did	not	introduce	specific	
criminal	sanctions.	

b. Article	18	of	the	Law	mentioned	that	

control	(penertiban)	over	the	use	of	
space	contrary	to	spatial	plans	would	

incur	sanctions.	

a. Article	73	of	the	Law	states	that	(1)	‘any	

government	officials	who	issue	licenses	not	in	

accordance	with	spatial	plans	as	mentioned	in	

Article	37(7),	shall	be	liable	to	a	maximum	

imprisonment	of	5	years	and	a	maximum	fine	of	
Rp.	500	Million’.	(2)	In	addition	to	the	sanction	

mentioned	in	paragraph	(1),	additional	

punishment	of	dishonourable	discharge	from	

the	office	can	also	be	imposed.	

2.	 Environmental	Law	
Law	No	23	of	1997	on	Environmental	

Management	

Law	No	32	of	2009	on	Environmental	Protection	and	

Management	

a. This	law	did	not	introduce	sanctions	for	
officials	who	issue	licenses	or	have	

authority	to	conduct	supervision	and	

monitoring	of	license	holders.	

b. The	Law	did	not	introduce	second	line	
enforcement.	

c. Article	77	introduces	second	line	enforcement,	
in	which	the	central	government	(Ministry	of	

Environment)	is	given	authority	to	issue	

administrative	sanctions	when	local	

governments	are	considered	to	intentionally	not	

apply	administrative	sanctions	to	serious	

violations.	

d. Articles	111	and	112	of	the	Law	introduce	
criminal	sanctions	for	officials	who	have	
authority	to	issue	licenses	as	well	as	officials	

who	have	authority	to	conduct	supervision	and	

monitoring	of	license	holders.	

e. Article	111	introduces	sanctions	stating	that:		

• officials	who	issue	environmental	

licenses	without	an	EIA	shall	be	liable	

to	a	maximum	imprisonment	of	3	

																																																								
6
	This	knowledge	led,	for	example,	to	the	Memorandum	of	Understanding	on	the	National	Program	to	Save	Natural	

Resources	(Gerakan	Nasional	Penyelamatan	Sumber	Daya	Alam),	launched	on	19	March	2015	at	the	Presidential	

Palace	by	20	Ministries,	7	national	institutions	and	34	Provincial	Governments,	coordinated	by	the	Commission	on	

Anti-Corruption.	 The	 program	 includes	 all	 natural	 resource	 sectors	 including	mining,	 plantations,	 forestry	 and	

fisheries.	 See	 KPK,	 ‘Agar	 Sumberdaya	 Lebih	 Berdaya’	 (Web	 Page,	 no	 date)	

<https://acch.kpk.go.id/id/artikel/paper/agar-sumberdaya-lebih-berdaya>.	



189	

 

No.	 Previous	Law/Law	Before	Decentralisation	 Law	After	Decentralisation	
years	and	a	maximum	fine	of	Rp.	3	
Billion.	

• Officials	who	issue	business	licenses	

(such	as	plantation	licenses)	without	

environmental	licenses,	shall	be	liable	

to	a	maximum	imprisonment	of	3	
years	of	and	a	maximum	fine	of	Rp.	3	
Billion.	

f. Article	112	introduces	sanctions	for:	

• officials	who	do	not	exercise	oversight	

on	the	compliance	of	businesses	to	

environmental	licenses,	laws	and	

regulations	in	general,	resulting	in	

pollution	and/or	environmental	

destruction	and	ending	in	the	loss	of	

human	life,	shall	be	liable	to	a	

maximum	imprisonment	of	1	year	
and/or	a	maximum	fine	of	Rp.	500	
Million.	

3.	 Mining	Law	
Law	No	11	of	1967	on	Mining		 Law	No	4	of	2009	on	Mining	

The	Law	did	not	introduce	sanctions	for	
license	issuers.

7
	

The	Law	does	not	introduce	criminal	sanctions,	but	

introduced	an	administrative	second	line	
enforcement	approach,	which	grants	authority	to	the	
central	government	to	withdraw	licenses	issued	by	

local	governments,	preceded	by	an	evaluation	of	

mining	licenses.
8
	

4.	 Forestry	Law	
Law	No	41	of	1999	on	Forestry	Law	

	

Law	No	18	of	2013	on	Prevention	and	Eradication	of	

Forest	Degradation	

The	Law	did	not	introduce	sanctions	for	
license	issuers.	

This	Law	does	not	replace	the	Law	No	41/1999	but	

complements	it.	It	introduces	the	heavier	sanctions	

than	other	natural	resources	Laws.	It	expands	and	

elaborates	more	criminal	offenses	for	public	officials	
pertaining	to	illegal	logging	or	illegal	use	of	forest	

areas.	It	now	includes:	

a. officials	who	issue	licenses	without	authority	or	

not	in	accordance	with	laws/regulations;	

b. officials	who	are	protecting	illegal	loggers	or	

illegal	users	of	forest	areas;	

c. officials	who	intentionally	do	not	observe	their	

duty	and	cause	illegal	logging	or	illegal	use	of	

forest	areas.	

The	penalty	is	a	maximum	of	10	years	imprisonment	
and/or	a	fine	of	Rp.	10	Billion.9	

5.	 Plantation	Law	

																																																								
7
	Criminal	sanctions	are	for	those	(Articles	31	-2):	

a. who	 conduct	mining	without	 licenses;	 and	 for	 those	who	with	 or	without	 land	 right	 impede	mining	

activities	when	business	owners	have	fulfilled	all	legal	requirements.	
8
	Articles	152-3	of	Law	No	4	of	2009	on	Mining.	

9
	Article	105	of	Law	No	18	of	2013	on	Prevention	and	Eradication	of	Forest	Degradation.	
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No.	 Previous	Law/Law	Before	Decentralisation	 Law	After	Decentralisation	
Law	No	of	on	Plantation	Law	 Law	No	of	2014	on	Plantation	Law	

The	Law	did	not	introduce	sanctions	for	
license	issuers.	

This	Law	introduces	criminal	sanctions	for	license	
issuers	who	issue	plantation	licenses	that	are	against	

spatial	plan	documents	or	laws	and	regulations	in	

general.	The	penalty	reaches	5	years	of	

imprisonment	or	a	maximum	fine	of	Rp.	5	Billion.	

	

II.A.	Coercive	but	Non-Unified	

	

Non-Unified	Approaches	
	

As	the	table	shows,	different	Laws	have	different	sanctions	and	enforcement	strategies:	some	

use	an	administrative	approach	and	some	rely	on	a	criminal	approach,	while	others	introduce	

a	 combination	 of	 the	 two	 approaches.	 The	 non-unified	 approach	 is	 apparent	 from	 the	

different	sanctions	applied	across	the	different	sectors	for	similar	crimes.	While	discrepancy	

in	sanctions	is	also	important	because	it	can	compromise	the	enforcement	process,10	it	will	

not	be	discussed	further	here	because	it	is	not	directly	relevant	to	this	research.	

	

The	2009	Law	on	Mining	 is	an	example	of	a	Law	that	employs	an	administrative	approach	

only.	 There	 are	 two	 aspects	 of	 the	 administrative	 approach	 of	 the	 Law	 that	 are	 worth	

mentioning:	 first,	 it	 uses	 the	 concept	 of	 second	 line	 enforcement,	 whereby	 the	 central	

government	is	granted	the	authority	to	withdraw	licenses	issued	by	local	governments	under	

certain	conditions.	Second,	the	Law	also	requires	the	central	government	to	evaluate	mining	

licenses	 issued	 by	 local	 governments	 as	 a	 condition	 for	 revocation	 of	 licenses.	 This	

prescription	 serves	 two	 functions:	 first,	 it	 allows	 the	 central	 government	 to	 conduct	

assessments	 of	 mining	 licenses	 issued	 by	 local	 governments;	 and,	 second,	 it	 ensures	

revocation	of	licenses	is	based	on	objective	considerations.	

	

The	other	primary	enforcement	strategy	 involves	criminal	sanctions.	Some	of	the	 laws	use	

this	 approach,	 for	 example,	 the	 2007	 Spatial	 Planning	 Law,	 which	 introduced	 criminal	

sanctions	 for	government	officials	who	 issue	 licenses	not	 in	accordance	with	spatial	plans.	

Another	example	is	Law	No	18	of	2013	on	Prevention	and	Eradication	of	Forest	Degradation.	

																																																								
10
	 Discrepancy	 in	 sanctions	 could	 provide	 room	 for	 ‘bargains’	 when	 a	 violation	 falls	 under	 different	 criminal	

provisions	of	different	laws.	See	Adriaan	Bedner,	’Introduction:	Environmental	and	Law	in	Indonesia’	in	Adriaan	

Bedner	and	Nicole	Niessen	(eds),	Towards	Integrated	Environmental	Law	in	Indonesia	(CNWS	Publication,	2003)	

9.	
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Of	 all	 the	 Laws,	 Law	 No	 18	 of	 2013	 introduced	 the	 heaviest	 sanctions.	 It	 expands	 and	

elaborates	the	types	of	criminal	offenses	that	public	officials	could	be	involved	in	with	respect	

to	illegal	logging	or	illegal	use	of	forest	areas.	This	Law	goes	beyond	addressing	officials	who	

issue	 licenses	without	authority	or	not	 in	accordance	with	 laws	and	regulations	 to	 include	

officials	who	 are	 protecting	 illegal	 loggers	 or	 illegal	 users	 of	 forest	 area	 (i.e.	 officials	who	

intentionally	neglect	their	duties	and	their	inaction	allows	illegal	logging	or	illegal	use	of	forest	

area	to	take	place).	The	penalties	in	this	Law	include	a	maximum	of	10	years	imprisonment	

and	a	fine	of	Rp.	10	billion.	

	

Consistent	 with	 the	 post-decentralisation	 trend,	 the	 2014	 Plantation	 Law	 also	 introduces	

criminal	sanctions	for	public	officials	who	do	not	obey	regulatory	frameworks	when	issuing	

licenses.	Article	106	of	the	Law	states	that:	

	

Ministers,	Governors,	and	Mayors	who	have	authority	to	issue	plantation	

licenses	who:	

a. Issue	a	license	contrary	to	the	spatial	function;	and/or	

b. Issue	a	license	against	rules	and	regulations;	

as	mentioned	in	Article	50	shall	be	liable	to	a	maximum	imprisonment	of	5	years	

or	a	maximum	fine	of	Rp.	5	Billion.	

	

The	last	category	is	a	combination	of	the	administrative	and	criminal	law	approach.	The	2009	

Environmental	Protection	and	Management	Law	 is	an	example	of	a	Law	that	combines	the	

two	 approaches.	 It	 introduces	 second	 line	 enforcement	 as	well	 as	 criminal	 sanctions.	 The	

offenses	that	are	encapsulated	are	not	restricted	only	to	license	issuers	but	extend	to	officials	

who	are	responsible	for	conducting	supervision	or	monitoring	functions	and	fail	to	perform	

these,	resulting	in	severe	harm	either	to	the	environment	or	human	beings.		

	

As	mentioned	earlier,	 the	non-unified	approach	 in	 these	 Laws	 reflects	 the	1999	and	2004	

Local	 Government	 Laws,	 which	 were	 unclear	 about	 the	 scope	 and	 nature	 of	 central	

government	authority,	leaving	each	sector	wide	room	for	interpretation.	Thus,	depending	on	

capacity	 and	 political	 context,	 each	 sector	 has	 adopted	 a	 different	 route	 to	 ensure	 local	

government	compliance	with	its	sectoral	licensing	policy.11	

																																																								
11
	As	shown	in	Chapter	3,	the	2014	Local	Government	Law	acknowledges	the	issue	of	conflicting	approaches	in	the	

various	sectoral	Laws	and	tries	to	harmonise	and	integrate	these	various	legal	approaches	through	Articles	407-8	
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The	Tendency	towards	a	Coercive	Approach	

	

While	different	sectors	have	taken	different	approaches,	there	is	a	general	policy	inclination	

towards	 coercive	 strategies	 in	 curbing	 problematic	 behavior.	 All	 the	 sanctions	 that	 are	

introduced	are	relatively	heavy,	for	example	imprisonment	of	3,	5	and	10	years.	In	addition,	

all	sanction-based	Laws	(except	for	the	Plantation	Law)	provide	the	option	of	imprisonment	

and	fines	to	be	improved	simultaneously.	The	2014	Plantation	Law	on	the	other	hand	has	five	

years’	 imprisonment	as	an	alternative	to	a	fine	of	up	to	a	Rp.	5	Billion.12	Despite	still	being	

categorised	as	using	a	coercive	approach,	the	Plantation	Law	is	less	harsh	than	the	other	Laws.	

This	tendency	towards	coercion	is	also	seen	in	administrative	sanctions	available	under	some	

of	Laws,	that	allow	the	central	government	to	withdraw	licenses	issued	by	local	governments	

in	certain	circumstances.13	

	

The	tendency	to	apply	a	coercive	approach	is	in	line	with	the	general	inclination	of	Indonesian	

lawmakers	in	the	post-Soeharto	era.	Anugerah	Rizki	Akbari	(2015)	reveals	that	from	1998	to	

2014	 there	 were	 274	 new	 penalties	 for	 conduct	 that	 can	 be	 categorised	 as	 criminal	

(kejahatan)	 and	 442	 new	 penalties	 for	 conduct	 that	 constitutes	 lighter	 offences	 or	

misdemeanors	(pelanggaran).14	His	research	suggests	that	the	Indonesian	government	holds	

the	view	that	 (newly	 introduced)	 rules	will	not	be	obeyed	 if	 they	are	not	accompanied	by	

criminal	sanctions.15	This	phenomenon	is	not	unique	to	Indonesia.	Mandiberg	and	Faure	have	

shown	that	the	coercive	approach	to	punishing	what	is	called	‘abstract	endangerment	crimes’	

or	 ‘a	model	 criminalizing	disobedience	 to	 administrative	 rules	 and	 requirements	per	 se’,16	

																																																								
of	the	2014	Local	Government	Law,	which	basically	say	that	all	other	laws	pertaining	to	local	government	authority	

should	ensure	compliance	with	the	2014	Local	Government	Law.	As	shown	in	Chapter	3,	the	Constitutional	Court	

used	the	two	articles	to	support	the	constitutionality	of	the	2014	Local	Government	Law	when	it	conflicts	with	

other	sectoral	laws.	
12
	This	approach	is	different	to	Local	Governments	Laws,	which	prefers	an	administrative	approach,	introducing	

sanctions	 for	 local	governments	such	as	not	paying	the	head	of	 the	 local	government’s	salary.	 In	contrast,	 the	

drafters	 of	 the	 Local	 Government	 Law	 considered	 licensing	 services	 as	 an	 important	 affair	 to	 be	 carried	 out	

properly	by	local	governments,	and	therefore	the	only	criminal	sanction	introduced	in	the	2014	Local	Government	

Law	 (Article	 389)	 is	 for	 heads	 of	 the	 local	 governments	 who	 does	 not	 provide	 a	 one-roof	 licensing	 process	

(pelayanan	perizinan	satu	pintu)	in	their	area.	
13
	For	example,	2009	Environmental	Law	and	2009	Mining	Law.		

14
	Anugerah	Rizki	Akbari,	Potret	Kriminalisasi	Pasca	Reformasi	dan	Urgensi	Reklasifikasi	Tindak	Pidana	di	Indonesia	

(ICJR,	2015)	31.	
15
	Ibid.	

16
	Susan	Mandiberg	and	Michael	Faure,	 ‘A	Graduated	Punishment	Approach	to	Environmental	Crimes:	Beyond	

Vindication	 of	 Administrative	 Authority	 in	 the	 United	 States	 and	 Europe’	 (2009)	 34(2)	 Columbian	 Journal	 of	
Environmental	Law	447-511,	452.		
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such	as	the	violation	of	laws	in	general	or	specific	administrative	decisions	such	as	licenses,	is	

also	common	in	environmental	statutes	in	the	United	States	and	the	European	Union.17	

	

The	idea	behind	criminalising	such	violations	of	laws	and	regulations	is	that	‘adherence	to	the	

regulatory	 scheme	 is	 the	most	 effective	way	 to	 prevent	 serious	 environmental	 harm’	 and	

criminalising	 such	 conducts	 could	generate	a	deterrent	effect.18	 It	 is	 clear	 from	 the	above	

description	that	widespread	violations	of	administrative	procedures	in	issuing	licenses	have	

resulted	 in	 serious	 harm,	 not	 only	 to	 the	 environment	 but	 also	 to	 society	 in	 general.	

Therefore,	 I	 am	 of	 the	 view	 that	 increased	 use	 of	 harsher	 administrative	 and	 criminal	

sanctions	 for	 these	 types	of	 regulatory	 violations	 suits	 the	 socio-legal	 needs	of	 Indonesia.	

However,	the	desired	impact	can	only	be	realised	if	there	is	consistent	enforcement	of	the	

written	provisions.	Otherwise,	even	coercive	sanctions	may	prove	to	be	toothless	tigers	 in	

practice.		

	

II.B.	Absence	of	Enforcement	for	Criminal	sanction		

	

Data	shows	that	enforcement	of	newly-introduced	criminal	sanctions	(that	introduce	criminal	

offences	for	license	issuers)	is	largely	absent	across	all	environmental	and	natural	resource	

management	Laws,	including	the	2014	Plantation	Law.19	Clearly,	the	use	of	criminal	sanctions	

as	 the	 legal	 infrastructure	 to	 regulate	 licensing	 is	 not	 the	 only	 factor	 required	 to	 ensure	

consistent	 enforcement.	 As	 Chapter	 5	 of	 this	 thesis	 showed,	 one	 of	 the	 most	 pressing	

problems	in	the	plantation	sector	is	the	weakness	of	the	Ministry	of	Agriculture	in	initiating	

criminal	investigations.	On	the	other	hand,	administrative	sanctions	exercised	in	other	sectors	

have	shown	better	results.	Examples	from	the	mining	and	environmental	sectors	can	be	used	

to	show	the	potential	benefits	of	this	approach.	

	

In	the	mining	sector,	the	administrative	approach	introduced	by	the	2009	Mining	Law	allowed	

the	Ministry	of	Energy	and	Mineral	Resources	to	introduce	a	‘Clean	and	Clear’	program.	The	

program	was	designed	to	ensure	that	all	mining	licenses	followed	the	applicable	legal	process	

																																																								
17
	Ibid.	

18
	Ibid	454,	494.	

19
	Josi	Khatarina,	Chapter	in	Indonesian	Crime	and	Punishment	Book	(forthcoming).	
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and	regulations,	at	least	administratively,	through	an	administrative	evaluation.20	Based	on	

such	evaluations,	many	licenses	that	were	administratively	incorrect	were	revoked.21	Through	

this	 program,	 the	 Ministry	 gathered	 centralised	 data	 on	 mining	 licenses	 issued	 by	 local	

governments,	which	were	then	used	for	a	range	of	purposes.	For	example,	the	evaluation	also	

helps	improve	compliance	in	the	area	of	tax.22		

	

Relying	 on	 their	 second	 line	 administrative	 enforcement	 authority,	 the	 Ministry	 of	

Environment	and	Forestry	also	 issued	administrative	 sanctions	 for	 companies	 found	 to	be	

violating	the	Law	when	serious	offenses	are	identified	and	local	governments	have	not	taken	

any	action	in	relation	to	the	offenses.23		In	2015,	the	Minister	of	Environment	and	Forestry	

issued	 a	 special	 decision	 to	 delegate	 part	 of	 the	 Minister	 of	 Environment	 and	 Forestry	

authority	to	issue	administrative	sanctions	to	the	Directorate	General	of	Law	Enforcement	of	

the	Ministry	of	Environment	and	Forestry.24	This	decision	supplements	Article	76	of	the	2009	

Environmental	Protection	and	Management	Law.	Based	on	yearly	reports	from	2015,	2016	

and	2017,	there	were	48,	220	and	126	licenses	in	the	areas	of	industry,	natural	resources	and	

services	(respectively)	that	received	administrative	sanctions.	

	

These	 two	 examples,	 particularly	 the	 Clean	 and	 Clear	 program,	 which	 is	 a	 widely-known	

national	 government	 program,	 provide	 lessons	 for	 other	 sectors	 including	 plantations.	

Evidence	 from	 other	 countries,	 including	 European	 jurisdictions,	 also	 show	 that	 the	

complementary	use	of	the	two	approaches,	criminal	and	administrative,	is	proven	to	lead	to	

higher	compliance.25	These	lessons	could	have	been	considered	by	the	Ministry	of	Agriculture	

																																																								
20
	Ida	Aju	Pradnja	Resosudarmo,	N	Oka,	Sofi	Mardiah,	and	N	Utomo,	‘Governing	a	Fragile	Ecologies:	A	Perspective	

of	 Forest	 and	 Land-Based	Management	 in	 the	Regions’	 in	Hall	Hill	 (ed),	Regional	Dynamics	 in	 a	Decentralized	
Indonesia	(ISEAS,	2014)	277-8.	
21
	 Nur	 Indah	 Fatmawati,	 ‘Gandeng	5	Kementerian,	KPK	Cabut	2.500	Izin	Tambang	Bermasalah’,	Detiknews	 (online,	 6	

December	 2017)	 <https://news.detik.com/berita/d-3757463/gandeng-5-kementerian-kpk-cabut-2500-izin-

tambang-bermasalah>.	
22
	Hanum	Kusuma	Dewi,	‘30%	IUP	Tambang	Belum	Clean	and	Clear,	KPK	Siap	Blokir’,	Bareksa	(online,	6	December	

2017)	 <http://www.bareksa.com/id/text/2017/12/06/30-persen-iup-tambang-belum-clear-and-clean-kpk-siap-

blokir/17673/news>.	
23
	Ministry	of	Environment	and	Forestry,	Laporan	Kinerja	2017	(Report,	2017)	35.	

24
	 Decision	 No.	 SK	 381/Menlhk-Setjen/2015	 on	 Delegation	 of	 Part	 of	 the	 Implementation	 of	 Administrative	

Sanctions	to	the	Directorate	General	of	Law	Enforcement	of	the	Ministry	of	Environment	and	Forestry.	This	is	a	

continuation	of	similar	delegations	by	the	previous	Minister	of	Environment	(see	Minister	of	Environment	Decision	

No	14	of	2012	on	Delegation	of	Part	of	 the	 Implementation	of	Administrative	Sanctions	 to	 the	Deputy	of	Law	

Enforcement	of	the	Ministry	of	Environment).	
25
	Michael	Faure	and	Katarina	Svatikova,	‘Criminal	or	Administrative	Law	to	Protect	the	Environment?	Evidence	

from	Western	Europe’	(2012)	242(24)	Journal	of	Environmental	Law	253-286;	see	also	discussion	on	the	effect	of	
criminal	enforcement	to	civil	servants	in	Michael	Faure	and	Gunter	Heine,	Criminal	Enforcement	of	Environmental	
Law	in	the	European	Union	(Kluwer	Law	International,	2005),	36	and	77-78.	
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in	 designing	 the	 2014	 Plantation	 Law.	 The	 absence	 of	 a	 two-pronged	 criminal	 and	

administrative	approach	in	the	2014	Law	is	a	sign	of	lawmakers’	wider	failure	to	introduce	a	

comprehensive	approach	to	curb	license	issuer	non-compliance.	Along	with	other	problems	

elaborated	later	in	this	chapter,	many	issues	with	the	2014	Plantation	Law	can	be	traced	to	

its	lawmaking	process,	as	will	be	explained	below.	

	

III.	Politics	of	the	2014	Plantation	Law	
	

The	missed	opportunity	to	toughen	the	enforcement	mechanisms	in	the	2014	Plantation	Law	

has	been	explained	above.	This	section	further	explains	why	lawmakers	missed	opportunities	

to	strengthen	the	 licensing	governance	of	plantations,	 including	palm	oil.	 It	begins	with	an	

account	of	some	of	the	most	common	problems	in	the	industry	in	relation	to	palm	oil	licenses.	

Land	 conflicts	 are	 taken	 as	 an	 example	 to	 unpack	 some	 of	 these	 problems,	 specifically	

demonstrating	how	problems	on	the	ground	relate	to	the	legal	issues.	This	section	discusses	

then	how	these	issues	were	resolved,	or	not,	by	the	2014	Plantation	Law.	The	drafting	process	

and	the	final	version	of	the	Law	are	analysed	to	reveal	the	factors	that	influenced	the	central	

government’s	approach.	

	

III.A.	Socio-legal	Issues:	Land	Conflicts	

	

Since	 the	New	Order,	 NGOs	 have	 suggested	 that	 palm	 oil	 conflicts	 are	 due	 to	 companies	

breaching	laws	or	deceiving	local	communities.26	However,	academic	reports	suggest	that	the	

situation	today	is	more	complicated	than	under	the	New	Order	when	local	communities	were	

not	 in	 a	position	 to	 challenge	unfavorable	development.27	 Feintrenie	et	 al.	 (2010)	 suggest	

that,	these	days,	farmers	can	be	‘active	and	informed	actors	in	agricultural	expansion’.28	To	

																																																								
26
	Marcus	Colchester,	Norman	Jiwan,	and	Sophie	Chao,	‘Conflict	or	Consent?	Oil	Palm	Expansion	and	Community	

Rights’:	(Proceedings	of	the	Annual	World	Bank	Conference	on	Land	and	Poverty,	the	World	Bank	–	Washington	

DC	USA,	2013),	33;	Konsorsium	Pembaruan	Agraria	(2016)	Catatan	Akhir	Tahun:	Liberalisasi	Agraria	Diperhebat,	

Reforma	Agraria	Dibelokkan,	Jakarta:	Konsorsium	Pembaruan	Agraria,	5-10.	
27
	Virginia	Barreiro,	Mohiburrahman	Iqbal,	Godwin	Limberg,	rauf	Prasodjo,	Aisyah	Sileuw,	and	Jim	Scheithelm,	The	

Cost	of	Conflict	 in	Oil	Palm	in	Indonesia	(IBCSD,	2016)	10;	Patrice	Levang,	Wahyu	Riva	and	Meri	Orth,	‘Oil	Palm	

Plantations	and	Conflict	 in	Indonesia:	Evidence	from	West	Kalimantan’	in	Rob	Cramb	and	John	McCarthy	(eds),	

The	Oil	Palm	Complex:	Smallholders,	Agribusiness	and	the	State	in	Indonesia	and	Malaysia	(NUS	Press,	2016);	Lucy	
Rist,	Laurene	Feintrenie	and	Patrice	Levang,	‘The	Livelihood	Impacts	of	Oil	Palm:	Smallholders	in	Indonesia’	(2010)	

19	Biodiversity	Conservation	1009,	1017-18;	Alain	Rival	and	Patrice	Levang,	Palm	Oil	Controversies:	Oil	Palm	and	
Development	Challenges	(CIFOR,	2014)	19-24.	
28
	Rist,	et	al	(n	27)	1017-8;	Rival	and	Levang	(n	27)	19-24;	George	Schoneveld,	Dian	Ekowati,	Agus	Andrianto	and	

Selma	van	der	Haar,	‘Modeling	Peat-and	Forestland	Conversion	by	Oil	Palm	Smallholders	in	Indonesian	Borneo’	

(2019)	14	Environmental	Research	Letters	1,	10.	



196	

 

explain	the	situation	–	and	how	the	 interests	of	 local	governments	and	local	communities’	

interplay	 in	 conflicts	 –	 four	 issues	 will	 be	 investigated:	 land	 tenure,	 social	 issues	 in	 local	

communities,	 local	 governments	 and	 the	 law.	 Company	 behaviour	will	 not	 be	 specifically	

discussed	 but	 I	 adopt	 the	 view	 that	 business	 interests	 are	 generally	 pursued	 to	 ensure	

maximum	financial	gain.		

	

Land	tenure	
	

Land	conflict	is	exacerbated	by	the	absence	of	clear	land	tenure.	Land	tenure	insecurity	leads	

to	conflict	in	any	type	of	land-based	activity,	including	restoration	or	conservation	activities,	

such	 as	 forest	 restoration	 projects	 which	 almost	 always	 attract	 conflicts.29	 As	 palm	 oil	

plantations	 are	 on	 the	 rise,	 palm	 oil	 is	 currently	 the	 primary	 source	 of	 land	 conflict	 in	

Indonesia.	 Conflicts	 arise	not	only	 at	 the	 level	 of	 licensing	but	 also	 at	 the	policy	 level,	 for	

example,	the	determination	of	 forest	area	boundaries	when	 local	people	reject	the	state’s	

claim	 over	 their	 land.30	 The	 absence	 of	 tenure	 security	 is	 more	 obvious	 outside	 Java,	

particularly	in	relation	to	communal	land	belonging	to	indigenous	groups.31	This	is	also	where	

most	palm	oil	activities	are	 located,	contributing	 to	palm	oil	being	 recorded	as	 the	 largest	

source	of	land	conflict,	as	discussed	in	Chapter	1.	

	

The	absence	of	land	tenure	enables	a	wide	range	of	parties	to	take	advantage	of	the	situation.	

On	the	one	hand,	companies	(assisted	by	local	governments)	can	exploit	the	lack	of	clarity	in	

the	law	to	acquire	land	by	force,	particularly	if	the	land	in	question	lacks	formal	title.	On	the	

other	 hand,	 local	 communities	 can	 also	 take	 advantage	 of	 companies.	 Rist	 et	 al.	 (2010)	

discusses	cases	in	which	family	land	was	sold	to	companies	without	the	full	knowledge	and	

consent	of	the	relatives	of	the	land	seller,	who	did	not	receive	a	share.	To	avoid	family	conflict,	

however,	 the	 dispossessed	 parties	 commonly	 choose	 to	 bring	 their	 claims	 against	 the	

company	instead	of	the	land	seller.	

	

																																																								
29
	Maureen	Tehan,	Lee	Godden,	Margaret	Young	and	Kirsty	Gover,	The	Impact	of	Climate	Change	Mitigation	on	

Indigenous	and	Forest	Communities	(CUP,	2017).	
30
	Nancy	 Lee	 Peluso,	 ‘Whose	 Forest	 are	 These?	 Counter-Mapping	 Forest	 Boudnaries	 in	 Kalimantan	 Indonesia’	

(1995)	27(4)	Antipode	383-406.	
31
	 This	 is	 the	 reason	 for	 the	 Indonesian	 government’s	 priority	 focus	 on	 the	 One	 Map	 Policy,	 a	 basic	 policy	

foundation	 intended	 to	 eliminate	 land	 conflict	 in	 Kalimantan,	 Sumatra,	 Sulawesi	 and	Papua:	Darmin	Nasution	

(Coordinating	Minister	on	Economy)	presented	in	Indonesia	Tenure	Conference,	Jakarta,	25-27	October	2017.	
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As	land	tenure	security	is	a	primary	issue	in	land	use	in	general,	the	central	government,	as	

the	authority	that	develops	NSPKs	for	the	palm	oil	industry,	should	fully	understand	this	issue	

and	how	various	stakeholders	take	advantage	of	legal	uncertainty.	In	particular,	many	land	

conflicts	could	be	avoided	if	clear	land	title	existed	and	if	all	owners	of	the	land	were	identified	

before	plantations	commenced	operation.	Therefore,	if	the	regulator	wished	to	prioritise	the	

reduction	of	land	conflicts,	land	tenure	security	should	be	a	central	issue	in	palm	oil	licensing.	

Later	discussion	of	the	2014	Plantation	Law	will	show	that	this	has	not	been	the	case.	

	

Social	Issues	

	

Social	issues	are	recurring	problems	for	plantations,	which	in	turn	contribute	to	land	conflicts.	

This	is	because	palm	oil	activities	typically	take	place	in	rural	areas	where	local	communities	

have	desired	development	for	a	long	time.	Social	issues	include	the	skills	gap	between	local	

communities	and	transmigrants.	Another	arises	from	policies	that	are	not	properly	designed	

and	executed	to	assist	local	communities	to	access	markets	or	to	provide	them	with	necessary	

loans	 or	 other	 agricultural	 inputs	 such	 as	 seeds	 and	 fertilisers.32	 Further,	 inadequate	

compensation	for	the	purchase	of	local	community	land	often	produces	conflict.33	

	

Tensions	between	indigenous	communities	and	transmigrants	generally	arises	for	at	least	two	

reasons.	 First,	 there	 is	 the	 issue	 of	 discrepancies	 in	 capacity,	 as	 transmigrants	 are	 more	

familiar	with	plantations.	Thus,	they	tend	to	be	more	successful	in	maintaining	their	palm	oil	

plots	than	local	community	members,	who	do	not	have	sufficient	plantation	skills.34	Second,	

due	 to	 the	nature	of	 transmigration,	which	 includes	 the	grant	of	 secure	 tenure	over	 land,	

transmigrants	usually	have	better	 tenure	security	compared	to	 local	communities.35	These	

factors	have	made	the	localities	around	palm	oil	plantations	prone	to	horizontal	conflict.	

	

On	 the	 issue	 of	 inadequate	 payment,	 Rival	 and	 Levang	 argue	 that	 the	 situation	 is	 more	

complex	 than	 the	 usual	 story	 of	 deception	 by	 companies.	 In	 the	 1980s,	 it	was	 typical	 for	

																																																								
32
	Rist	et	al	(n	27).	

33
	Barreiro	et	al	(n	27)	14.	

34
	Krystof	Obidzinski,	Rubeta	Andriani,	Heru	Komarudin,	and	Agus	Andrianto,	‘Environmental	and	Social	Impacts	

of	Palm	Oil	Plantations	and	Their	Implications	for	Biofuel	Production	in	Indonesia’	(2012)	17(1)	Ecology	and	Society	
25.	
35
	Jelsma	Idsert,	George	Schoneveld,	Annelies	Zoomers,	and	Van	Westen	‘Unpacking	Indonesia’s	independent	oil	

palm	 smallholders:	 An	 Actor-disaggregated	 Approach	 to	 Identifying	 Environmental	 and	 Social	 Performance	

Challenges’	(2017)	69	Land	Use	Policy	281-297,	288-9.	
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landowners	in	rural	areas,	impatient	for	the	modernisation	promised	by	palm	oil,	to	give	up	

land	for	access	to	palm	oil	plantations.	The	study	shows	that	under	a	model	called	Koperasi	

Kredit	Primer	Anggota	(Members’	Primary	Credit	Co-operative),	landowners	entered	into	an	

agreement	with	companies,	which	required	them	to	give	up,	for	example,	10	Ha	of	their	land	

to	become	scheme-smallholders	(plasma)	with	3	Ha	of	palm	oil.	The	sites	they	acquired	were	

not	necessarily	on	their	original	land	and	the	harvest	was	delivered	to	company	mills.	This	is	

known	as	a	70/30	model,	which	has	variations	of	80/20	or	60/40	and	sometimes	includes	a	

small	 amount	 of	 financial	 compensation.	 In	 exchange,	 companies	 gave	 agricultural	 input,	

access	to	loans	and	technical	support,	all	of	which	were	highly	valued	by	local	communities,	

while	land	was	abundant.36	Rist	et	al.’s	study	(2010)	documented,	for	example,	how	a	farmer	

in	Bungo,	acting	against	the	advice	of	the	researcher,	joined	the	80/20	scheme	saying:	‘I	want	

to	change	my	fate	now!	I	own	plenty	of	land	which	has	no	value.	With	palm	oil,	I’ll	get	a	regular	

income,	 with	 the	 company	 doing	 all	 the	 work’.37	 Thus,	 what	 is	 perceived	 as	 inadequate	

compensation	by	the	outsider	may	not	be	seen	the	same	way	by	local	communities.	

	

However,	local	communities’	choices	to	trade	land	generally	leads	to	social	problems.38	The	

value	of	 land	is	usually	very	low	when	the	area	is	not	yet	developed,	and	during	the	initial	

period	of	plantation	development	 the	3	Ha	plantations	are	not	yet	profitable,	while	 these	

scheme-smallholders	usually	no	longer	have	access	to	their	land	for	subsistence	activities.39	

Further,	once	a	palm	oil	plantation	is	established,	the	land	price	typically	goes	up	meaning	

that	other	farmers	who	are	patient	gain	more	than	those	who	initially	sold	their	 land.	This	

creates	social	divisions	due	to	perceived	inequality	between	the	‘haves’	and	‘have	nots’.		

	

Many	studies	have	revealed	social	issues	and	identify	the	root-causes	of	these	problems.	One	

of	 the	policy	options	 to	 reduce	 land-conflicts	over	palm	oil	 is	 a	 state-oversight	 scheme	 to	

guarantee	 local	 communities’	 access	 to	agricultural	 inputs	and	 technical	 support.40	 Such	a	

mechanism	 could	 have	 been	 explored	 and	 discussed	 during	 the	 drafting	 of	 the	 2014	

Plantation	Law.	Unfortunately	it	was	not.	

	

																																																								
36
	Rival	and	Levang	(n	27)	19.	

37
	Rist	et	al	(n	27)	

38
	Rival	and	Levang	(n	27)	21-2;	Rist	et	al	(n	27).	

39
	Rist	et	al	(n	27)	

40
	Interview	with	Andi	Muttaqien	(ELSAM),	Jakarta,	11	January	2017.	
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Local	Governments	
	

Another	 source	 of	 conflict	 is	 local	 government	 behaviour.	 In	 general,	 local	 governments,	

including	those	in	palm	oil	rich	regions	such	as	Sumatra	and	Kalimantan,	are	driven	by	a	need	

to	 increase	 local	 revenues	and	personal	gain.41	 Local	governments	have	been	 found	 to	be	

‘sugar-coating’	deals	to	entice	companies	to	invest,	including	by	waiving	existing	regulations	

to	ensure	the	operation	of	palm	oil	plantations	in	their	local	areas.42	

	

Misunderstandings	 and	 conflicts	 can	 occur	 due	 to	 the	 reliance	 of	 communities	 on	

explanations	given	by	 local	government	officials,	who	have	a	vested	 interest	 in	ensuring	a	

smooth	process	for	palm	oil	investment	in	their	area.	In	some	cases,	the	officials’	explanations	

have	proved	to	be	quite	different	to	what	is	actually	stated	in	the	law	or	in	contracts.43	

	

Instead	of	protecting	local	communities’	long-term	interests	to	ensure	investments	free	from	

conflict	and	the	delivery	of	social-economic	advantages,	 the	current	 institutional	and	 legal	

framework	leads	to	local	governments	aligning	their	 interests	with	the	investors’	 interests,	

and	the	short-term	interests	of	local	communities	to	become	palm	oil	scheme-smallholders	

(as	 discussed	 above).	 In	 addition	 to	 community	 confusion	 about	 laws	 and	 contracts,	

companies	have	also	been	known	to	make	false	promises	to	communities	without	any	formal	

documentation.44	Currently,	 local	 governments	are	 failing	 to	oversee	companies’	 activities	

and	circumvent	these	practices	occurring	in	their	area.	In	some	cases,	local	governments	have	

even	facilitated	dishonest	company	conduct.45	

	

It	was	discussed	in	the	previous	chapter	how	the	obligation	to	conduct	yearly	and	three-yearly	

assessments	 (Penilaian	 Usaha	 Perkebunan)46	 has	 not	 been	 adequately	 met	 by	 local	

governments.	Therefore,	 in	addition	to	documented	company	non-compliance,	much	non-

																																																								
41
	John	McCarthy	and	Zen	Zahari,	 ‘Regulating	the	oil	palm	boom:	Assessing	the	effectiveness	of	environmental	

governance	approaches	to	agro-industrial	pollution	in	Indonesia’	(2010)	32(1)	Law	and	Policy	153-179,	161-4;	Vedi	

Hadiz,	‘Decentralisation	and	Democracy	in	Indonesia:	A	Critique	of	Neo-Institutionalist	Perspectives’	(2004)	3(4)	

Development	and	Change	697,	710.	
42
	Rist	et	al	(n	27).	

43
	Rist	et	al	(n	27)	found	that	conflicts	arising	from	allegations	of	companies’	violations	of	their	promises	are	often	

caused	 by	 the	 misperception	 by	 local	 communities	 of	 the	 promises.	 According	 to	 this	 study,	 in	 some	 cases,	

companies’	 promises	 could	 be	 fair,	 but	 smallholders	misunderstand	 the	 terms	 and	 obligations	 stated	 in	 their	

contracts	with	companies.	
44
	Levang	et	al	(n	27)	290.	

45
	Rist	et	al	(n	27).	

46
	Article	37	of	the	2007	Ministry	of	Agriculture	Regulation	on	Guidelines	on	Plantation	Licensing.	
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compliance	 goes	 undetected	 as	 revealed	 by	 the	 audit	 discussed	 in	 Chapter	 1.	 That	 audit	

found,	for	instance,	plantations	growing	palm	oil	in	clearly	designated	forest	areas,	something	

which	could	surely	be	avoided	if	local	government	supervision	was	conducted	as	prescribed	

by	the	regulations.47	Another	example	of	omission	by	local	governments	is	the	fact	that	delays	

in	developing	plantations	rarely	result	in	any	sanctions	being	issued.	These	violations	mostly	

happen	in	the	early	stages	of	palm	oil	expansion,	when	plantation	licenses	are	given.	While	

the	licensing	process	may	be	lawful,	the	actual	 intention	of	plantation	owners	is	to	log	the	

area	 rather	 than	develop	palm	oil	 plantations.	 Thus,	 in	 these	 cases,	plantation	 companies	

usually	abandon	the	plantations	after	logging.	Little	has	been	done	by	local	governments	to	

prevent	this	type	of	blatant	violation.48	

	

McCarthy	and	Zen	argue	that	the	absence	of	rigorous	law	enforcement	at	the	local	level	is	the	

result	of	many	factors,	including	corrupt	officials,	the	absence	of	financial	capacity	and	a	weak	

legal	 framework	 that	 collides	with	 the	 local	 government’s	 need	 to	maintain	 and	 enhance	

revenues	 from	 investments.49	 As	 a	 result,	 administrative	 non-compliance	 by	 local	

governments	is	now	rampant	within	the	industry.	

	

Legal	Issues	
	

Finally,	 I	 turn	 to	 the	 legal	 aspects	 of	 the	 Plantation	 Law	 that	 contribute	 to,	 and	 enable,	

company	wrongdoings	that	cause	land	conflicts.	A	lack	of	clarity	in	drafting	is	common	in	the	

Indonesian	 legal	 system	and	 this	 is	an	 important	 contributing	 factor	 to	 the	problems	with	

palm	oil	licensing.	Below	are	some	examples	of	drafting	weaknesses.		

	

First,	as	discussed	 in	Chapter	4,	 the	 issue	of	 land	 tenure	 in	palm	oil	 licensing	 is	addressed	

through	the	right	of	cultivation	(Hak	Guna	Usaha	or	HGU)	as	the	basis	of	land	tenure	for	palm	

oil	plantations.	The	problem	is	that	the	law	and	regulations	are	unclear	about	whether	HGUs	

must	be	obtained	before	operation	of	a	plantation	begins.	Conflicting	regulatory	instruments	

regarding	HGUs	have	enabled	local	governments	to	expedite	economic	activities	and	ignore	

the	lack	of	clarity	regarding	land	rights.	

																																																								
47
	Unit	Kerja	Presiden	untuk	Pengawasan	dan	Pengendalian	Pembangunan,	Laporan	Penataan	Perizinan	(Report,	

2013);	see	also	Komisi	Pemberantasan	Korupsi,	Kajian	Sistem	Pengelolaan	Komoditas	Sawit	(Report,	2016).	
48
	Obidzinski,	et	al	(n	33).	

49
	John	McCarthy	and	Zen	Zahari,	 ‘Regulating	the	oil	palm	boom:	Assessing	the	effectiveness	of	environmental	

governance	approaches	to	agro-industrial	pollution	in	Indonesia’	(2010)	32(1)	Law	and	Policy	153-179,	163-4.	
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Another	example	of	a	lack	of	legal	clarity	relates	to	plantations	for	scheme-smallholders.	The	

2007	 Ministry	 of	 Agriculture	 Regulation	 stipulates	 that	 plantations	 developed	 for	

smallholders	 should	be	 at	 least	 20	percent	of	 a	 plantation	owned	by	 a	 company,	without	

clarification	of	its	actual	location	(that	is,	whether	it	is	located	inside	or	outside	the	company	

plantation).	In	practice,	this	has	become	a	source	of	conflict	between	local	communities	and	

corporations	because	clarification	of	the	 location	would	help	 local	communities	to	 identify	

lands	allocated	 to	 them.50	The	Ministry	of	Agriculture	Regulation	 requires	agreement	with	

local	communities	as	scheme-smallholders	to	be	obtained	as	a	prerequisite	for	the	issue	of	

licenses.	 Local	 governments	 may	 co-operate	 with	 companies	 to	 expedite	 agreements	

between	 local	 communities	 and	 corporations,	 despite	 the	 position	 of	 the	 land	 remaining	

unclear.	As	previously	discussed,	 this	approach	only	 suppresses	conflicts	 temporarily,	with	

tensions	certain	to	arise	when	company	promises	are	misunderstood	by	communities	or	later	

not	fulfilled.	

	

These	are	only	two	examples	of	legal	ambiguities	related	to	land	conflicts.	Others	have	been	

discussed	in	previous	chapters,	such	as	the	conflicting	planning	documents	between	forestry	

and	general	spatial	plans	or	the	absence	of	an	administrative	approach	to	enforcement.	 In	

conclusion,	there	are	several	socio-legal	issues	that	contribute	to	palm	oil	land	conflicts	and,	

as	will	be	demonstrated	below,	the	2014	Plantation	Law	has	failed	to	respond	to	any	of	these	

challenges	properly.		

	

III.B.	Existing	Legal	Framework:	The	DPR	Mismatch	

	

Amendment	of	the	2008	Plantation	Law	was	proposed	by	the	DPR	(Dewan	Perwakilan	Rakyat,	

House	of	Representatives)	for	three	reasons.	First,	two	articles	in	the	2008	Plantation	Act	had	

been	annulled	by	the	Constitutional	Court.	Second,	there	has	been,	according	to	the	DPR,	a	

‘change	of	paradigm’	concerning	plantation	management.	Third,	there	was,	consequently,	a	

need	 for	a	more	developed	Law.	There	has	been	no	explanation	of	what	was	meant	by	a	

‘change	of	paradigm’,	but	the	DPR	did	propose	the	following	areas	of	change:51	

																																																								
50
	Andi	Muttaqien	(ed),	Uji	Publik	Terhadap	Rancangan	Revisi	Permentan	26/2007	tentang	Pedoman	Izin	Usaha	

Perkebunan	(ICW,	ELSAM	and	Sawit	Watch,	2013)	33-4.	
51
	 National	 Level	 Government,	 Parliamentary	 Debates;	 Minutes	 of	 First	 Commission	 IV	 Discussion	 on	 2014	

Plantation	Bill	(House	of	Representatives,	15	September	2014)	3.	



202	

 

	

1. Enhancement	of	farmers’	welfare;	

2. Improvement	of	business	opportunities	for	domestic	business	owners	and	farmers;	

3. Conflict	management,	particularly	for	indigenous	communities;	

4. Improvement	of	licensing	mechanisms,	including	strengthening	the	obligation	to	

develop	plantations;	

5. Sanctions	for	officials	who	wrongly	issue	licenses;	

6. Limitations	on	foreign	investment;	

7. Improvement	of	public	participation;	and	

8. Plantation	management	that	respects	environmental	protection.	

	

These	eight	areas	for	change	broadly	reflect	the	socio-legal	problems	faced	by	the	industry.	

However,	the	Bill	itself	did	not	really	deal	with	these	eight	themes.	This	situation	was	made	

worse	by	a	poor	drafting	process	which	lacked	an	opportunity	for	public	participation,	and	

therefore	resulted	 in	the	absence	of	public	scrutiny	of	the	many	loopholes	 in	the	Bill.	As	a	

result,	the	Law	as	passed	is	far	from	responsive	to	the	problems	it	was	intended	to	resolve.	

	

There	are	a	few	changes	that	should	be	mentioned.	The	first	is	the	change	of	the	legal	basis	

for	 technical	 regulations	 on	 licensing.	 Previously	 the	 2008	 Law	 required	 a	 Ministry	 of	

Agriculture	Regulation	for	this	purpose,	an	instrument	that	is	absent	from	the	hierarchy	of	

laws.	By	contrast,	the	2014	Law	requires	a	Government	Regulation,	which	does	appear	on	the	

hierarchy.	This	change	was	clearly	intended	to	end	the	dispute	over	conflicts	between	local	

government	 regulations	 and	 ministerial	 regulations.	 Another	 noticeable	 change	 is	 the	

introduction	of	sanctions	for	officials	who	disregard	legal	procedures	when	issuing	licenses.52	

This	 follows	 the	 approach	 of	 many	 previous	 natural-resource	 related	 laws,	 such	 as	 the	

Environmental	Protection	and	Management	Law	of	2009,	which	had	previously	 introduced	

this	type	of	rule.	

	

Another	noteworthy	modification	relates	to	the	protection	of	indigenous	communities’	rights.	

The	2014	Law	specifically	requires	that	there	be	an	agreement	with	indigenous	communities	

whenever	 plantations	 are	 to	 be	 established	 in	 their	 area.53	 In	 addition,	 there	 is	 a	 specific	

prohibition	on	issuing	licenses	in	relation	to	the	land	of	indigenous	communities	if	there	is	no	

																																																								
52
	Article	106	of	Law	No	39	of	2014	on	Plantations.	

53
	Article	12	of	Law	No	39	of	2014	on	Plantations.	
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agreement	in	place.54	There	is	also	a	more	general	prohibition	on	anyone	illegally	conducting	

plantation	 activities	 on	 indigenous	 communities’	 land.55	 Both	 involve	 criminal	 sanctions.56	

This	certainly	strengthens	the	position	of	indigenous	communities,	but	the	real	challenge	is	

the	identification	of	indigenous	communities	and	recognition	of	these	communities	as	legal	

entities.	 In	 this	 aspect,	 the	 2014	 Law	 requires	 a	 very	 ‘demanding’	 formal	 recognition,57	

something	 strongly	 objected	 to	 by	 NGOs,	 who	 took	 the	 relevant	 provisions	 to	 the	

Constitutional	Court.	As	will	be	explained	below,	the	Court,	however,	upheld	the	2014	Law.58	

This	diminishes	the	effect	of	these	new	legal	guarantees	for	indigenous	communities,	because	

many	of	them	will	simply	not	be	recognised	by	the	government.	

		

Apart	 from	these	changes,	no	significant	breakthroughs	were	 introduced	by	 the	2014	Law	

with	respect	to	the	problem	areas	outlined	above.	The	Law	is,	for	example,	weakened	by	the	

absence	of	clarity	on	the	issue	of	cultivation	rights	and	plantation	licenses.	Therefore,	the	Law	

failed	to	remedy	land	conflicts	and,	in	fact,	maintains	them,	by	failing	to	prevent	businesses	

from	commencing	operations	without	cultivation	rights,	which	are	a	sign	of	‘clean	and	clear’	

status	 over	 the	 land.	 As	 outlined	 above,	 uncertainty	 over	 land	 tenure	 is	 one	 of	 the	main	

sources	of	conflict	in	the	palm	oil	industry,	however	lawmakers	completely	overlooked	this	

central	issue	in	the	drafting	of	the	2014	Law.	It	could	be	argued	that	the	absence	of	tenure	

security	is	beyond	the	reach	of	the	Plantation	Law,	however,	the	statute	could	have	helped	

by	 requiring	 confirmation	 of	 tenure,	 in	 the	 form	 of	 cultivation	 rights	 (HGU),	 prior	 to	

plantations	beginning	operation.		

	

Instead,	 members	 of	 the	 DPR	 and	 the	 Ministry	 of	 Agriculture	 decided	 to	 obscure	 the	

obligation	 to	 obtain	 HGUs	 before	 a	 plantation	 commences	 operation.	 This	 is	 because	

requiring	cultivation	rights	before	a	plantation	is	operational	is	perceived	to	take	too	much	

time,	and	therefore	was	viewed	as	slowing	down	business.	In	response	to	the	initial	draft	of	

																																																								
54
	Article	17	of	Law	No	39	of	2014	on	Plantations.	

55
	Article	55(b)	of	Law	No	39	of	2014	on	Plantations.	

56
	Articles	103	and	107	of	Law	No	39	of	2014	on	Plantations.	

57
	Article	1(6)	of	Law	No	39	of	2014	on	Plantations	reads	‘Indigenous	community	is	a	group	of	people	who	have	

traditionally	settled	in	certain	geographical	areas	in	the	unitary	state	of	the	Republic	of	Indonesia	because	of	their	

ties	to	ancestral	origins,	strong	relationships	with	land,	territory,	natural	resources	that	are	governed	by	customary	

institutions	and	customary	legal	arrangements	in	their	customary	territories’.	
58
	Constitutional	Court	Decision	No	138/PUU-XIII/2015.	
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the	provision	in	the	Bill	that	required	both	plantation	licenses	and	HGUs	to	be	held	before	

plantations	could	be	operational,	Siswono	Yudo	Husodo,	a	DPR	member,	stated:59	

	

Wow	 this	 is	 so	bad,	 if	 [one]	has	 to	wait	 for	 the	HGU	 first.	My	daughter's	best	

friend,	who	is	a	plantation	big	boss	spent	15	years	to	process	his	HGU.	So,	I	prefer	

for	‘and’	[in	the	draft]	to	be	replaced	with	‘and/or’	[that	is,	plantation	licenses	or	

HGUs]...	

	

To	that	proposition,	the	chair	of	the	Commission	IV,	Drs	H	Ibnu	Multazam,	Fraction	from	PKB	

(Partai	Kebangkitan	Bangsa,	National	Awakening	Party)	stated	that	‘to	expedite	investment,	

we	 should	 support	 (the	 proposed	 change)’.60	 This	 proposition	 was	 agreed	 with	 by	 the	

members	of	the	DPR.	Their	final	decision	clearly	prioritises	the	facilitation	of	investment	over	

community	concerns	and	sustainability,	by	only	 requiring	businesses	 to	operate	after	 they	

possess	either	cultivation	rights/HGU	or	plantation	licenses.	

	

Fortunately,	Constitutional	Court	Decision	No.	138/PUU-XIII/2015	reversed	this	situation	and	

clarified	 that	 both	 plantation	 licenses	 and	 cultivation	 rights	 must	 be	 obtained	 prior	 to	 a	

plantation	 being	 made	 operational.	 The	 impact	 of	 this	 decision	 will	 be	 discussed	 further	

below.	

	

The	2014	Law	also	signalled	that	the	Ministry	of	Agriculture	is	reluctant	to	face	down	local	

governments.	Minutes	of	the	Parliamentary	Session	on	the	deliberation	of	the	2014	Law,	for	

example,	 reveal	 that	 issues	 such	 as	 the	 role	 of	 the	 central	 government	 in	 ensuring	 local	

government	compliance	and	in	curtailing	illegal	licensing	were	not	discussed	at	all.	Thus,	the	

administrative	approach	and	second-line	enforcement,	 introduced	by	other	Laws	 including	

the	Environmental	Protection	and	Management	Act	of	2009,	were	not	even	contemplated	

during	drafting.		

	

Further,	 the	2014	Plantation	Law	does	not	 impose	additional	or	stronger	 requirements	on	

local	governments	to	ensure	transparency	and	public	accountability	in	issuing	licenses	to	help	

																																																								
59
	National	Level	Government,	Parliamentary	Debates;	Minutes	of	 the	Second	Working	Committee	Meeting	on	

2014	Plantation	Bill	(House	of	Representatives,	26	September	2014)	72	(Siswono	Yudo	Husodo).	
60
	National	Level	Government,	Parliamentary	Debates;	Minutes	of	 the	Second	Working	Committee	Meeting	on	

2014	Plantation	Bill	(House	of	Representatives,	26	September	2014)	73	(Ibnu	Multazzam,	Chair	of	the	Commission	

IV).	
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reduce	poor	licensing	practices.	As	a	result,	the	poor	documentation	of	licenses	at	local	and	

national	levels,	as	discussed	in	Chapter	5	remains	in	place,	without	remedies.	The	absence	of	

this	information	makes	proper	public	scrutiny	impossible.	

	

Most	of	the	discussion	time	during	the	drafting	of	the	Law	was	spent	discussing	the	economic	

aspects	of	 the	palm	oil	 industry.	There	were	 two	 issues	 that	 in	particular	 received	serious	

attention	and	during	the	legislative	session	agreement	was	reached	for	all	parts	of	the	Law	

but	these	two:	the	limitation	of	foreign	investment	and	the	transitional	provisions.	

	

On	the	limitation	of	foreign	investment,	the	Chair	of	the	very	last	session	debating	the	Law	

decided	that	a	vote	had	to	be	conducted	to	decide	between	two	proposals,	one	from	the	DPR	

and	the	other	from	the	government.	The	DPR	proposal	was	that	a	specific	 limitation	of	30	

percent	 for	 foreign	 investment	 should	 be	 stated	 clearly	 in	 the	 Law.	 The	 governments’	

proposal,	on	the	other	hand,	was	not	to	put	a	specific	figure	or	number	on	the	amount	of	

foreign	investment	but	to	simply	state	that	foreign	investment	is	limited,	leaving	the	issue	for	

later	 determination	 by	 the	 government.	 After	 a	 lobbying	 session	 and	 further	 formal	

discussion,	the	government	proposal	was	adopted	with	a	minderheit	nota	(objection	note)	

from	four	factions,	PAN,	Golkar,	Gerindra	and	Hanura,	which	amounted	to	more	than	30	per	

cent	of	the	members	of	Commission	IV	present	(14	out	of	42).61	Although	a	decision	had	been	

taken	in	the	previous	session,	those	who	preferred	the	DPR	version	attempted	to	reinsert	the	

30	percent	limitation	into	the	Law	towards	the	end	of	the	session,	but	were	overruled	by	the	

Chair	 on	 grounds	 of	 limited	 time	 and	 because	 the	 decision	 to	 choose	 the	 government	

proposal	had	been	accepted	earlier.	

	

It	is	safe	to	assume	that	the	actual	reason	for	rejecting	the	amendment	attempt	was,	in	fact,	

not	what	was	stated	by	the	Chair.	When	similar	situations	arose	on	other	occasions,	the	same	

Chair	allowed	alterations	to	take	place.	For	example,	this	occurred	during	the	discussion	of	

whether	both	plantation	licenses	and	cultivation	rights	should	be	granted	before	a	plantation	

can	 be	 operational.	 At	 first,	 it	 had	 been	 agreed	 that	 the	 provision	 should	 require	 both	 a	

plantation	 license	 and	 the	 cultivation	 right	 to	 be	 obtained,62	 but	 the	 Chair	 allowed	 this	

																																																								
61
	National	Level	Government,	Parliamentary	Debates;	Minutes	of	 the	Second	Working	Committee	Meeting	on	

2014	Plantation	Bill	(House	of	Representatives,	26	September	2014)	74-6.	
62
	National	Level	Government,	Parliamentary	Debates;	Minutes	of	 the	Second	Working	Committee	Meeting	on	

2014	Plantation	Bill	(House	of	Representatives,	23	September	2014)	33;	see	also	the	last	List	of	Issues	(Daftar	Isian	
Masalah)	of	the	2014	Plantation	Bill	(2014)	39.	
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decision	to	be	revisited	and	finally	reversed	during	the	last	session.	The	final	decision	of	the	

DPR	was,	as	mentioned,	to	allow	the	license	and	HGU	to	be	alternatives.63	This	decision,	as	

discussed,	was	positive	for	business	but	did	nothing	to	address	or	reduce	agrarian	conflicts.	In	

my	view,	the	inconsistency	of	the	Chair	of	Commission	IV	in	chairing	the	session	is	evidence	

of	lawmakers	favouring	business	interests.	

	

Regarding	 the	 transitional	 provisions,	 the	 issue	 was	 how	much	 time	 should	 be	 given	 for	

existing	businesses	to	adjust	to	the	new	legal	requirements	introduced	under	the	Law.	The	

factions	were	again	requested	to	choose	between	five	years,	proposed	by	the	DPR,	or	one	

year,	as	proposed	by	the	government.	During	the	discussion,	the	factions	somehow	switched	

positions,	with	members	of	the	DPR	eventually	trying	to	propose	a	shorter	time	(either	one,	

two	or	three	years),	while	the	government	pushed	for	the	five-year	option.	In	the	end,	the	

five-year	term	was	agreed	to	because,	in	practice,	approval	of	cultivation	rights	takes	a	long	

time.	This	decision	was	taken	after	the	chairman	of	the	session	asked	Nurliah,	a	member	of	

the	 DPR,	 to	 comment.	 Nurliah	was	 specifically	 identified	 by	 the	 chairman	 as	 a	 plantation	

business	 owner.64	 This	 is	 interesting,	 as	 it	 shows	 a	 potential	 conflict	 of	 interest	 among	

lawmakers.	A	similar	‘grace	period’	provision	had	been	introduced	in	Article	55	of	the	2004	

Law	 and,	 as	 the	 2014	 Law	 does	 not	 introduce	 new	 obligations	 for	 license	 owners,	 this	

provision	arguably	only	allows	violations	of	the	2004	Law	to	be	pardoned.	

	

Due	to	the	very	limited	time	allowed	for	discussion,	in	the	end,	the	decision	was	ultimately	

‘forced’	by	 the	Chair	of	 the	session	 in	a	 rush	 to	ensure	 the	statute	would	be	enacted	 in	a	

parallel	plenary	session,	the	last	session	of	the	DPR	for	that	period.	My	investigation	of	various	

materials	from	the	process	of	deliberation	of	the	2014	Plantation	Law,	as	shown	in	Table	6.B	

below	shows	that	there	was	no	data	or	research	used	to	back	up	the	presented	options	to	

assist	members	of	 the	DPR	 in	coming	to	 their	decision.65	 In	other	words,	 the	decision	was	

almost	entirely	political	and	based	on	little	or	no	evidence.	

																																																								
63
	National	Level	Government,	Parliamentary	Debates;	Minutes	of	 the	Second	Working	Committee	Meeting	on	

2014	Plantation	Bill	(House	of	Representatives,	26	September	2014)	73-4.	
64
	National	Level	Government,	Parliamentary	Debates;	Minutes	of	the	Second	Working	Committee	Meeting	on	2014	

Plantation	Bill	(House	of	Representatives,	26	September	2014)	62.	Nurliah,	from	the	Golkar	party	represented	Riau,	

a	province	that	is	the	location	of	many	of	the	biggest	palm	oil	plantations.	Her	position	in	various	companies	listed	is	

not	clear.	Her	asset	declaration	(LHKPN)	on	the	KPK	website	is	from	2004	and	at	that	time	she	declared	that	she	had	

no	interest	 in	plantations.	See	Kompas,	Wajah	DPR	dan	DPD,	2009	–	2014:	Latar	Belakang	Pendidikan	dan	Karier	
(Penerbitan	Buku	Kompas,	2010)	232.	
65
	Ms.	 Irmijati	Nurbahar	 (Secretary	General,	 Directorate	General	 of	 Estate	 Crops,	Ministry	 of	 Agriculture)	 said	

during	an	interview	on	4	October	2016	in	Jakarta	that	there	was	an	academic	draft	accompanying	the	Bill,	but	

despite	trying	to	access	this	draft	in	several	occasions	including	in	2016	(during	my	first	fieldwork),	2017	(through	
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The	2014	Plantation	Law	is	an	example	of	how	the	DPR	has	produced	a	mismatch	between	a	

Law	and	the	problems	it	was	intended	to	address.	Issues	faced	by	the	industry	are	only	dealt	

with	 superficially,	 and	 the	 crux	 of	 the	 problems	 are	 left	 unanswered.	 Specifically,	 tenure	

insecurity	is	maintained	by	allowing	businesses	to	operate	without	a	HGU.	The	Law	also	does	

not	introduce	second-line	enforcement	nor	a	more	robust	transparent	licensing	mechanism,	

leaving	local	communities	in	the	hands	of	local	governments	which,	given	current	incentives,	

helps	perpetuate	their	predatory	behaviour.66		

	

Further,	although	the	Law	provided	an	extended	five-year	grace	period	tolerating	continuing	

violations,	the	end	of	that	period	in	2019	is	unlikely	to	bring	any	major	changes	in	compliance.	

This	is	due	to	the	absence	of	effective	enforcement	at	both	the	local	and	central	government	

levels	 which	 sustains	 rampant	 non-compliance	 in	 the	 industry.	 Despite	 its	 rhetoric	 of	 a	

‘paradigm	change’,	the	Law	shows	no	signs	of	real	change	in	the	rules	of	the	game	for	the	

industry.	Instead,	the	real	purpose	of	the	new	Plantation	Law	is	clear:	both	the	DPR	and	the	

government	 intended	 to	open	access	 for	plantations	business	and	allow	plantations	 to	be	

expanded.	As	a	follow-up	to	the	Law,	the	government	issued	a	Presidential	Regulation	that	

allows	for	foreign	investment	of	up	to	95	percent	for	large-scale	plantations.67	This	would	not	

have	been	possible	if	the	original	proposal	of	the	DPR	to	limit	foreign	investment	to	30	percent	

had	been	agreed.		

	

The	discussion	 above	 shows	 that	 the	 2014	Plantation	 Law	does	 little	 to	 address	 the	well-

documented	social	and	environmental	consequences	of	palm	oil	plantations,	while	creating	

a	 more	 conducive	 environment	 for	 businesses	 to	 invest	 in	 the	 industry,	 an	 indication	 of	

political	priorities	of	the	Ministry	of	Agriculture,	which	has	an	important	role	in	the	lawmaking	

process.	

	

	

	

																																																								
social-media	 communication)	 and	2018	 (during	my	 second	 fieldwork,	on	25	 September	2018,	when	 I	met	 the	

technical	level	official	in	the	Ministry	of	Agriculture	who	was	said	by	Ms	Nurbahar	to	have	it),	the	document	has	

never	been	seen.		
66
	See	also	Hadiz	(n	39).	

67
	Appendix	III	of	Presidential	Regulation	No	44	of	2016	on	Negative	List	of	Investment.	
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III.C.	Why	the	Poor	Legal	Framework?	

	

This	research	argues	that	the	poor	legal	framework	on	which	the	licensing	governance	of	palm	

oil	plantations	is	built	is	result	of	policy	capture	of	the	DPR,	which	has	led	to	inappropriate	

processes	and	the	absence	of	evidence-based	policy	making.	

	

Poor	drafting	processes	began	even	in	the	planning	stages	of	the	Bill.	The	2014	Plantation	Law	

was	 not	 scheduled	 for	 discussion	 in	 2014,	 and	 one	 of	 the	 consequences	 of	 this	 was	 the	

absence	of	rigorous	public	scrutiny	of	the	deliberation	process.	The	Bill	was	part	of	the	mid-

term	national	legislation	program	(Program	Legislasi	Nasional/Prolegnas)	of	2010-2014,	but	

was	not	actually	scheduled	for	discussion	(even	in	the	2014	Prolegnas)	at	the	very	end	of	the	

DPR’s	 five-year	 term.	 This	 led	 to	 civil	 society	 organisations,	 which	 usually	 closely	 follow	

developments	on	this	issue,	such	as	ELSAM,	to	miss	the	opportunity	to	participate.68		

	

The	2004	and	2011	Laws	on	Law	and	Regulation	Making	state	that	bills	discussed	in	the	DPR	

should	first	be	included	in	the	mid-term	(five-year)	plan,	as	well	as	the	yearly	one.	These	plans	

should	be	opened	for	public	 input	when	they	are	 formulated	to	ensure	 lawmakers	and	all	

relevant	stakeholders	are	prepared	to	discuss	the	law.	This	provision,	however,	comes	with	

no	sanctions	and	 thus	still	 allows	bills	with	extraordinary	urgency	 to	be	discussed	without	

being	first	scheduled	in	the	Prolegnas.69	There	was,	however,	no	obvious	urgency	in	relation	

to	the	Plantation	Law.70	The	Bill	was	not	even	scheduled	under	the	Open-Cumulative	List	of	

Bills	(Daftar	Kumulatif	Terbuka)	that	allows	additional	Bills	to	be	discussed.71		

	

Among	the	five	criteria	for	inclusion	on	this	List,	there	is	one	that	could	be	relevant	to	the	late	

and	rushed	deliberation	of	 the	Plantation	Bill:	 if	a	Constitutional	Court	decision	has	struck	

down	a	Law	or	part	of	it,	its	amendment	or	replacement	can	become	a	matter	of	emergency.	

If	that	was	the	reason	for	tabling	the	unscheduled	Bill,	as	claimed	by	Firman	Soebagyo,	Vice	

Chair	of	the	Commission	IV	of	the	DPR,	when	presenting	the	Bill	to	the	government,72	it	does	

																																																								
68
	Interview	with	Andi	Muttaqien	(ELSAM),	Jakarta,	11	January	2017.	

69
	Article	23(2)	of	Law	No	12	of	2011	on	Laws	and	Regulations	Making.	

70
	 Enny	 Nurbaningsih,	 ‘Implikasi	 Putusan	 Mahkamah	 Konstitusi	 Nomor	 92/PUU-X/2012	 dan	 Alternatif	 Model	

Hubungan	Kelembagaan	Terkait	Pembentukan	Undang-undang’	(2015)	27(1)	Mimbar	Hukum	7.	
71
	The	Open-Cumulative	List	of	Bills	basically	includes	additional	Bills	that	may	only	be	added	on	top	of	the	list	of	

Bills	already	incorporated	in	the	Prolegnas	for	specific	reasons:	see	Article	23(1)	of	Law	No	12	of	2011	on	Laws	and	
Regulations	Making.	
72
	 National	 Level	 Government,	 Parliamentary	 Debates	 on	 2014	 Plantation	 Bill	 (House	 of	 Representatives,	 15	

September	2014)	8:	Firman	Soebagyo,	Vice	Chair	of	the	Commission	IV.	
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not	fit	the	facts.	The	Constitutional	Court	decision	that	overruled	Articles	21	and	47	of	the	

2004	Plantation	Law	was	delivered	in	2011,73	but	the	Law	was	not	scheduled	to	be	discussed	

in	any	of	the	2012,	2013	or	2014	Prolegnas.	Consequently,	when	it	was	suddenly	inserted	in	

the	DPR’s	schedule	for	urgent	debate	in	2014,	interest	groups,	particularly	civil	society,	missed	

the	 opportunity	 to	 provide	 feedback	 on	 the	 Law.	 Businesses,	 on	 the	 other	 hand,	 were	

represented	including	by	at	least	one	member	of	the	DPR.	

	

The	result	of	this	poor	planning	was	further	apparent	in	the	debate	process,	which	allowed	

only	a	very	short	period	for	formal	discussion	of	the	Bill.	This	meant	that	there	was,	again,	no	

time	for	a	substantive	debate	 in	the	 legislative	sessions	or	meaningful	public	consultation.	

The	 Bill	 was	 presented	 by	 the	 DPR	 to	 the	 government	 on	 16	 July	 2014.	 In	 response,	 the	

President	appointed	the	Ministry	of	Agriculture,	along	with	the	Ministry	of	Home	Affairs,	the	

Ministry	of	Forestry	and	the	Ministry	of	Law	and	Human	Rights,	to	discuss	the	Bill	with	the	

DPR	on	3	September	2014.	Discussion	of	the	Bill	took	place	in	the	very	last	session	of	the	DPR	

for	the	2009–2014	period,	as	members	finished	their	terms	in	office	on	30	September	2014.	

The	DPR	therefore,	had	less	than	a	month	to	debate	the	Bill,	an	unusually	short	period.	The	

first	working	meeting	took	place	on	15	September	2014,	and	in	the	last	General	Assembly	of	

the	DPR,	the	Bill	was	passed.	President	Yudhoyono	then	enacted	the	Law	on	17	October	2014,	

just	three	days	before	he	officially	finished	his	term.	

	

Over	a	one-month	period,	the	DPR	spent	only	four	days	discussing	the	Bill,	and	some	of	these	

were	not	even	full	days.	Below	is	a	chronology	of	discussion	of	the	Law	in	the	DPR.	The	darker	

shade	 shows	when	 the	 actual	 discussions	 took	 place,	 while	 the	 rest	 are	 formal	meetings	

where	no	discussions	occurred.	

	
Table	6.B	

Chronology	of	the	Enactment	Process	of	the	2014	Plantation	Act	
No.	 Date	(2014)	 Activity	

1.	 10	July	 Plantation	Bill	officially	accepted	as	a	DPR	Initiative	Bill.
74
	

2.	 16	July	 The	 DPR	 presented	 the	 Plantation	 Bill	 and	 requested	 the	 President	 to	

appoint	relevant	Minister(s)	to	discuss	the	Bill	with	the	DPR.	

																																																								
73
	Constitutional	Court	Decision	No	55/PUU-VIII/2010.	

74
		 Hukumonline,	 ‘Sejumlah	 RUU	 Resmi	 Menjadi	 Inisiatif	 DPR’,	 Hukumonline	 (online,	 10	 July	 2014)	

<www.hukumonline.com>.	
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No.	 Date	(2014)	 Activity	

3.	 3	September	 The	President	replied	to	the	DPR	(Ampres/Amanat	Presiden),	appointing	

the	Ministry	of	Agriculture,	Ministry	of	Home	Affairs,	Ministry	of	Forestry	

and	Ministry	of	 Law	and	Human	Rights	 to	 represent	 the	government	 in	

discussing	the	Bill.	

4.	 9	September	 The	Speaker	of	the	House	appointed	Commission	IV	to	discuss	the	Bill.	

5.	 15	September	 The	 First	Working	 Session	 for	 Commission	 IV	 and	 the	 government	 took	

place,	with	the	following	agenda:	

- The	DPR	presentation	on	the	Bill;	

- The	 government	 representative	 to	 provide	 interim	Daftar	 Isian	

Masalah	–	DIM	(a	list	of	issues	for	each	part	of	the	Bill);	and	

- First	Meeting	of	the	Working	Committee.	

6.	 16	September	 Second	Meeting	of	the	Working	Committee.	

The	Working	Committee	created	three	teams	with	tasks:	

- Drafting	Team	(Tim	Perumus):	improving	the	drafting	of	the	text	

and	elucidation	of	articles	(50	DIM);	

- Small	 Team	 (Tim	 Kecil):	 improving	 the	 ‘Considerations’	 section	

and	general	elucidation	of	the	Bill;	and	

- Synchronisation	Team	(Tim	Sinkronisasi):	harmonising	Chapters,	

Articles	and	Paragraphs	in	the	Bill	(20	DIM).	

7.	 24	-	25	

September	

Meetings	of	the	three	teams.	

8.	 26	September	 Second	 Working	 Session	 between	 Commission	 IV	 of	 the	 DPR	 and	 the	

government,	with	the	following	agenda:	

- Report	from	the	Drafting	Team	to	the	Working	Committee;	

- Report	from	the	Working	Committee	to	the	Commission	IV;	and	

- Final	 initial	 review	 from	 each	 of	 the	 factions	 (Penyampaian	

Pendapat	Akhir	Fraksi/Pendapat	Mini	Fraksi),	basically	agreeing	

to	approve	the	Bill	to	be	brought	before	the	Plenary	Sitting	to	be	

adopted	into	Law	(Pembahasan	Tingkat	II);	

9.	 29	September	 Plenary	sitting	of	the	DPR,	at	which	Commission	IV	reported	the	results	of	

discussions	at	the	Commission	level	and	proposed	that	the	DPR	adopt	the	

Plantation	Bill.	

President	delivered	his	last	written	comment	(Pendapat	akhir	Presiden).	

The	last	session	of	the	2009-2014	House	of	Representatives.	
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No.	 Date	(2014)	 Activity	

10.	 30	September	 	A	 letter	 from	 the	 Speaker	 of	 the	 DPR	 to	 the	 President	 presenting	 the	

adopted	Law	and	requesting	enactment	of	the	Law.		

11.	 13	October	 A	letter	from	the	Deputy	I	of	the	State	Secretary	to	the	General	Secretary	

of	 the	 DPR,	 clarifying	 and	 proposing	 changes	 to	 the	 Bill	 on	 technical	

drafting	grounds.	

12.	 17	October	 	A	 letter	 from	 the	 General	 Secretary	 of	 the	 DPR	 to	 the	 State	 Secretary	

formally	 approving	 the	 proposed	 changes	 of	 the	 Bill	 requested	 by	 the	

Office	of	the	State	Secretary		

Law	enacted.	

13.	 20	October	 President	Yudhoyono	finished	his	term	in	office.	

	

Despite	obvious	signs	of	haste	in	the	discussion	of	this	Law,	almost	no	objections	were	raised	

in	the	media.	That	should	not	be	seen	as	a	sign	of	public	acceptance	but	mainly	as	the	result	

of	 the	absence	of	public	knowledge	 that	 this	Bill	was	even	being	discussed.	As	mentioned	

above,	the	Bill	was	not	scheduled	for	discussion,	so	it	was	not	on	the	NGO	‘radar’	–	even	those	

who	closely	followed	the	issue	did	not	know	the	Bill	was	under	active	consideration	until	it	

was	enacted.75	Further,	the	timeframe	of	discussion	in	the	parliament	was	extremely	short,	

so	there	was	 insufficient	time	for	public	scrutiny.	Lastly,	 the	 legislative	sessions	took	place	

during,	arguably,	the	fiercest	presidential	campaign	in	modern	Indonesian	history,	resulting	

in	 almost	 no	 room	 for	 discussion	 of	 any	 issues	 other	 than	 election-related	 issues	 in	 the	

mainstream	media.	This	only	strengthens	the	suspicion	that	the	motive	for	the	enactment	of	

the	 Law	was	 not	 to	 ensure	 better	 governance	 for	 plantations,	 in	 general,	 or	 palm	 oil,	 in	

particular,	but	to	provide	a	more	relaxed	atmosphere	for	businesses	by	signalling	a	permissive	

approach	to	palm	oil	development.	

	

In	addition	to	insufficient	time	for	discussion	and	public	input,	the	discussion	of	the	Law	in	

the	DPR,	lacked	evidence	that	could	be	a	basis	for	policy-making.	Consequently,	it	is	safe	to	

say	 that	 the	 drafting	 process	 of	 the	 2014	 Plantation	 Law	 was	 heavily	 reliant	 on	 political	

considerations	 and	weakly	 informed	 by	 research-based	 evidence.	 For	 example,	 despite	 it	

being	common	knowledge	 that	 there	 is	widespread	non-compliance	 in	 licensing	processes	

and	 that	 local	 governments	 contribute	much	 to	 this	problem,	 these	 issues	did	not	appear	

																																																								
75
	Interview	with	Andi	Muttaqien	(ELSAM),	Jakarta,	11	January	2017.	In	fact,	officials	from	ELSAM	(for	example	

Andi	Muttaqien	and	Wahyu	Wagiman)	then	represented	farmers	who	submitted	a	judicial	review	application	to	

the	Constitutional	Court	No.	122/PUU-XIII/2015,	which	was	rejected	by	the	Court,	as	explained	below.	



212	

 

anymore	among	the	reasons	for	amending	the	Law.	They	were	therefore	not	discussed,	and	

so	little	attempt	was	made	to	improve	the	underlying	problems.	

	

To	give	a	complete	picture	of	the	lawmaking	process	and	its	effect	on	the	final	2014	Plantation	

Law,	I	will	now	discuss	the	Constitutional	Court’s	decisions	in	two	cases	dealing	with	the	Law.	

	

III.D.	Constitutional	Court	Decisions	

	

As	 at	 August	 2017,	 the	 Constitutional	 Court	 had	 decided	 two	 cases	 regarding	 the	 2014	

Plantation	Law.	The	first	Decision	was	No.	138/PUU-XIII/2015,	which	was	brought	by	NGOs76	

and	the	other	was	Decision	No.	122/PUU-XIII/2015,	brought	by	farmers.	The	second	case	was	

rejected	by	the	Court	on	the	ground	of	a	lack	of	standing	by	the	applicants.	Consequently,	the	

object	of	the	petition	was	not	discussed	by	the	Court.	This	section	will	 therefore	only	give	

detailed	attention	to	Decision	No.	138,	handed	down	on	26	October	2016.	In	this	Decision,	

the	 court	 granted	 six	 of	 the	 12	 petitions	 filed	 by	 the	 applicants77	 on	 issues	 including:	

clarification	 of	 the	 conditions	 for	 the	 operation	 of	 plantations,	 indigenous	 communities,	

smallholders,	and	lastly,	the	location	of	scheme-smallholders’	plantations.	

	

Regarding	the	conditions	for	operating	plantations,	the	Court,	as	mentioned	earlier,	stated	

clearly	that	both	a	HGU	(cultivation	right)	and	plantation	license	are	needed,	effectively	over-

ruling	Article	42	of	the	Law.	Article	42	stated	that	‘Cultivation	activity	…	can	only	be	conducted	

by	companies	after	land	rights	and/or	plantation	licenses	have	been	obtained’.	In	examining	

this	article,	the	Court	cited	Article	16	of	the	2014	Law,	which	states:	

	

1. Plantation	companies	shall	operationalise	the	plantations:	

a. at	the	latest	3	(three)	years	after	the	land	right	is	issued,	

plantations	companies	shall	operationalise	30%	(30	percent)	of	the	

allocated	land;	

b. at	the	latest	6	(six)	years	after	land	rights	are	issued,	plantation	

companies	shall	operationalise	all	of	the	allocated	lands;	

																																																								
76
	 Consisting	 of	 Serikat	 Petani	 Kelapa	 Sawit	 (SPKS),	 Sawit	 Watch,	 Aliansi	 Petani	 Indonesia	 (API),	 Serikat	 Petani	

Indonesia	(SPI),	Bina	Desa	and	Farmer	Initiative	for	Ecological	Livelihood	and	Democracy	(FIELD).	
77
	The	petition	related	to	Articles	12(2),	13,	27(3),	29,	30(1),	42,	55,	57(2),	58(1)-(2),	107	and	114(3).	
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2. If	the	plantation	is	not	being	operationalised	as	prescribed	by	

paragraph	(1),	the	abandoned	land	is	taken	back	by	the	state	in	

accordance	with	the	laws	and	regulations.	

	

Based	on	this	article,	the	Court	then	conducted	basic	statutory	interpretation,	stating	that	the	

right	 to	 land,	 which	 in	 this	 case	 is	 the	 right	 to	 cultivate,	 should	 be	 obtained	 before	

operationalisation	 of	 a	 plantation	 can	 take	 place.	 Thus,	 the	 Court	 concluded	 that	 the	

existence	of	phrase	‘and/or’	concerning	the	right	to	cultivate	and	plantation	licenses	in	Article	

42	caused	legal	uncertainty,	in	breach	of	Article	28D	(1)	of	the	1945	Constitution.	This	was	the	

basis	on	which	the	Court	ruled	that	the	phrase	‘and/or’	be	replaced	by	‘and’,	with	the	result	

that	both	HGUs	(right	to	cultivate)	and	plantation	licenses	are	required	before	cultivation	can	

begin.	

	

Regarding	 the	 rights	 of	 indigenous	 communities,	 the	 applicants	 challenged	 four	 articles:	

Articles	12(2),	13,	55	and	107.	In	its	decision,	the	Court	discussed	Article	12(2),	which	reads:	

‘consensus	with	the	indigenous	community	(as)	the	owner	of	Hak	Ulayat	(communal	title	as	

mentioned	 in	 paragraph	 1)	 is	 conducted	 in	 accordance	 with	 laws	 and	 regulations’.	 The	

applicants	 argued	 that	 the	phrase	 ‘in	 accordance	with	 laws	 and	 regulations’	 in	 the	 article	

conflicts	with	Article	18B	(2)	of	the	Constitution,	which	recognises	the	existence	of	indigenous	

communities.	 They	 further	 argued	 that	 Constitutional	 Court	 Decision	 No.	 35/PUU-X/2012	

already	recognised	that	indigenous	communities	have	their	own	legal	infrastructure	(adat).	

Thus,	the	phrase	‘in	accordance	with	laws	and	regulations’	overrules	community	law.78	The	

Court	clearly	stated	that	the	applicants	had	misunderstood	its	earlier	Decision	No.	35/PUU-

X/2012.	The	Court	said	that	‘acknowledgment	of	the	existence	of	indigenous	communities’	

legal	infrastructure,	should	not	be	understood	as	meaning	state	laws	do	not	exist’.	The	Court	

continued	 by	 stating	 that	 the	 construction	 of	 the	 applicants’	 argument	 misunderstands	

‘indigenous	communities’	law	[as]	being	above	state	laws,	even	more,	higher	than	the	1945	

Constitution’.	This	became	one	of	 the	main	reasons	 for	 the	Court	 to	 reject	 the	applicant’s	

claims	about	Article	12(2).		

	

The	Court	also	 stated	 that	Article	18B(2)	of	 the	Constitution	 should	not	be	understood	as	

requiring	a	special	law	for	indigenous	communities.	Instead,	the	many	laws	and	regulations	

																																																								
78
	Constitutional	Court	Decision	on	Case	No.	138/PUU-XIII/2015,	274.	
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that	 currently	 govern	 indigenous	 communities	 are	 a	 sign	 that	 the	 state	 recognises	 and	

respects	 indigenous	communities	and	their	rights.79	The	Court	also	referred	to	 its	previous	

Decision	No.	31/PUU-V/2007,	where	it	had	made	the	same	ruling.	

	

The	Court	further	held,	rejecting	the	applicants’	argument,	that	for	the	rights	of	a	community	

to	be	recognised	by	the	law,	the	community	should	first	be	recognised	by	the	law.	Once	the	

community	is	recognised	as	a	legal	person	through	procedures	defined	in	the	relevant	laws	

and	regulations,	then	their	communal	rights,	 including	the	right	to	 land,	can	be	respected.	

The	Court	quoted	at	length	from	Decision	No.	31/PUU-V/2007,	which	explains	the	criteria	for	

legal	recognition	of	an	indigenous	community.	These	can	be	divided	into	two	aspects:	first,	

the	 criteria	 for	 the	 community’s	 existence;	 and,	 second,	 assurance	 that	 existence	 is	 not	

contrary	to	the	principle	of	the	unitary	state	of	the	Republic	of	Indonesia.80	The	Court	stated:	

	

Article	 13	 of	 the	 Plantation	 Law	 should	 be	 understood	 as	 evidence	 that	 the	

(indigenous	community’s)	existence	is	recognised,	thus	if	the	land	that	belongs	to	the	

community	is	needed	to	develop	plantations,	the	state	…	should	conduct	consultation	

(musyawarah)	with	the	community.		

	

This	is	the	basis	on	which	the	Court	rejected	the	applicants’	claim	in	relation	to	Article	13.	The	

Court,	 however,	 upheld	 the	 applicant’s	 claims	 challenging	Articles	 55	 and	107,	 the	 aim	of	

which	 was	 to	 protect	 indigenous	 communities	 from	 the	 risk	 of	 prosecution	 if	 they	 are	

acknowledged	as	indigenous	communities	and	work	on	their	 land.81	However,	the	decision	

does	not	clarify	whether	the	protection	could	be	applied	for	the	land	that	are	claimed	by	the	

communities	or	is	only	applied	to	those	that	already	been	formally	acknowledged	by	the	law.	

The	Court	in	its	decision	stated	that:	

	

[t]he	prohibition	referred	to	in	Article	55	of	the	Plantation	Law	above	does	not	apply	

to	those	who	are	members	of	an	indigenous	community,	where	the	unit	of	the	said	

indigenous	community	has	fulfilled	the	requirements	 stated	 in	the	Court	Decision	

Number	 31/PUU-V/2007	and	 the	 act	was	 carried	 out	 on	 land	 that	 belong	 to	 the	

indigenous	community	(emphasis	added).	

	

																																																								
79
	Constitutional	Court	Decision	No.	138/PUU-XIII/2015,	278,	Paragraph	3.14,	275.		

80
	Constitutional	Court	Decision	No.	138/PUU-XIII/2015,	278.	

81
	Constitutional	Court	Decision	No.	138/PUU-XIII/2015,	284-5.	
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The	text	shows	that	exemption	from	Article	55	(which	is	connected	to	the	sanctions	in	Article	

107)	have	two	cumulative	requirements:	(1)	that	the	indigenous	community	have	fulfilled	the	

requirements	set	by	a	particular	Court	decision,	in	other	words	have	been	acknowledged	as	

indigenous	 communities;	 and	 (2)	 the	 action	 is	 carried	 on	 the	 land	 that	 belong	 to	 the	

community.	Both	requirements	already	have	a	formal	 legal	process,	which	means	that	the	

Court	practically	requires	formal	 legal	recognition	from	a	state	authority	before	protection	

from	prosecution	 can	be	 activated.	 In	practice,	 this	 ruling	 is	 not	particularly	 beneficial	 for	

indigenous	 communities.	 As	 mentioned	 by	 Safitri,	 problems	 mostly	 arise	 because	 of	 the	

restricted	legal	basis	for	recognition	of	indigenous	communities	and	the	‘demanding’	criteria	

imposed	by	the	Court	ruling.82	In	other	words,	the	Constitutional	Court	decision	on	this	point	

does	not	necessarily	increase	opportunities	for	indigenous	communities	to	win	recognition	of	

their	interests	in	land.	

	

On	 the	 issue	 of	 smallholders,	 the	 Court’s	 interpretation	 excludes	 smallholders	 from	 the	

provisions	of	Articles	27(3),	29	and	30(1)	of	the	2014	Plantation	Law.	The	Court	based	its	ruling	

on	its	previous	Decision	No.	99/PUU-X/2012,	which	recognises	the	right	of	small-scale	farmers	

or	smallholders	to	cultivate	seeds	and	crops	without	the	need	for	a	license.	Thus,	the	Court	

excludes	smallholders	from	the	obligation	to	acquire	licenses	when	they	cultivate	seeds/crops	

and	distribute	them	within	their	community.		

	

Finally,	 the	Court	 rejected	 the	applicants’	 argument	and	clarified	 that	 scheme-smallholder	

plantations	 (plasma),	 facilitated	 by	 companies	 as	 mentioned	 in	 Article	 58(1),	 should	 be	

outside	 the	 boundaries	 of	 companies’	 plantations.	 The	 Court	 came	 to	 this	 conclusion	 by	

conducting	 simple	 statutory	 interpretation	 of	 Article	 58(1),	 which	 reads:	 ‘Plantation	

Companies	that	have	obtained	Plantation	Licenses	shall	facilitate	development	of	plantations	

in	the	surrounding	communities	for	the	minimum	of	20	percent	of	the	total	of	the	area	of	

plantations	 that	 are	 cultivated	 by	 the	 Companies’.	 The	 Court	 argues	 that	 the	 phrase	

‘plantations	in	the	surrounding	communities’	is	clear	and	should	be	understood	as	plantations	

that	 are	 situated	 outside	 the	 companies’	 plantations.	 Thus,	 the	 Court	 upheld	 the	 original	

																																																								
82
	 Myrna	 Safitri,	 ‘Masa	 Depan	 Hak-hak	 Komunal	 Atas	 Tanah,	 Beberapa	 Gagasan	 untuk	 Pengakuan	 Hukum;	

Rekomendasi	Kebijakan’	(VVI	Universitas	Leiden	and	Bappenas,	2010)	15-33.	
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article.	 This	 helped	 clarify	 the	 long-standing	 issue	of	 the	 location	of	 scheme-smallholders,	

which	NGOs	had	unsuccessfully	argued	should	be	inside	the	company	plantation	areas.83	

	

Several	 aspects	 of	 this	 Constitutional	 Court	 decision	 are	 particularly	 important.	 First,	 it	

clarified	some	aspects	of	the	Law	and	is	a	source	of	law	that	can	be	used	to	comprehend	the	

national	 legal	 framework	 for	 plantations.	 Second,	 the	 discussion	 in	 the	 decision	 is	 an	

important	source	for	understanding	the	philosophical	and	legal	issues	in	the	law,	something	

entirely	absent	from	the	DPR	discussion,	which	was	rushed,	shallow	and	not	evidence-based.	

Finally,	despite	its	importance,	it	is	also	clear	that	the	Constitutional	Court	cannot	be	expected	

to	develop	an	effective	legal	regime	for	plantations,	as	the	role	of	the	Constitutional	Court	in	

the	lawmaking	process	is	limited.	Despite	the	existence	of	the	Court	providing	room	to	amend	

and	improve	problematic	Laws,84	the	Court’s	deliberation	process	is	not	designed	to	consider	

all	relevant	policy	considerations.	The	fact	that	some	cases	are	rejected	on	the	basis	of	a	lack	

of	legal	standing	(as,	for	example,	in	Decision	No.	122	of	2014)	is	a	clear	example	of	how	the	

court	process	is	not	designed	to,	and	cannot,	function	as	a	full-fledged	lawmaking	process.	

	

Additionally,	the	Court	has	limited	jurisdiction.	Arguably,	Article	1	of	Law	No	24	of	2003	on	

the	 Constitutional	 Court	 limits	 the	 Court’s	 jurisdiction	 to	 exclude	 issues	 that	 were	 not	

introduced	 in	 the	 Law	 or,	 in	 other	 words,	 are	 absent	 from	 the	 Law.	 In	 the	 context	 of	

plantations,	 this	means	 the	Court	cannot	 review	the	absence	of	provisions	 for	second-line	

enforcement	 (discussed	 above)	 nor	 the	 absence	 of	 limitations	 on	 land	 ownership	 for	

companies	 or	 holdings	 (discussed	 in	 Chapter	 4).	 Therefore,	while	 acknowledging	 that	 the	

Constitutional	Court	is	a	relevant	institution,	it	cannot	be	solely	relied	on	to	improve	the	legal	

framework.	

	

IV.	Conclusion	
	

The	boom	in	palm	oil	plantations	in	Indonesia	has	been	accompanied	by	significant	social	and	

environmental	 problems,	 which	 require	 legal	 oversight	 and	 regulation.	 The	 problematic	

behaviour	of	local	governments	involved	in	palm	oil	development	has	been	driven	by	many	

																																																								
83
	Andi	Muttaqien	(ed),	Uji	Publik	Terhadap	Rancangan	Revisi	Permentan	26/2007	tentang	Pedoman	Izin	Usaha	

Perkebunan	(ICW,	ELSAM	and	Sawit	Watch,	2013)	33-4.		
84
	See	for	example	Simon	Butt,	The	Constitutional	Court	and	Democracy	in	Indonesia	(Brill	Nijhoff,	2015).	
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factors,	 including	 the	 motivation	 of	 achieving	 high	 local	 revenues	 as	 a	 sign	 of	 local	

government	success.		

	

The	 discussion	 of	 land	 conflicts	 above	 sought	 to	 unpack	 the	 complex	 socio-legal	 issues	

associated	 with	 the	 palm	 oil	 industry.	 Tensions	 arise	 in	 the	 community	 due	 to	 the	 local	

government	prioritising	 the	desire	 to	 expand	business	 investment	over	 the	needs	of	 local	

communities.	While	 local	 communities	may	 initially	 be	 eager	 to	 embrace	 the	 promise	 of	

development,	this	 is	complicated	 in	the	 long-term	by	 limitations	on	 local	skills,	capital	and	

awareness	of	their	legal	rights.	This	situation	is	made	worse	by	vague	and	conflicting	laws	and	

regulations	related	to	palm	oil	licensing.	

	

The	legal	response	should,	therefore,	be	a	well-rounded	one,	and	it	should	be	responsive	to	

these	 issues	 by	 addressing	 problems	 faced	 by	 stakeholders	 who	 are	 more	 vulnerable	

(particularly	local	communities	and	the	environment)	to	ensure	justice	for	all	actors	now	and	

in	the	future.		

	

Unfortunately,	 due	 to	 poor	 lawmaking	 processes,	 a	 comprehensive	 response	 to	 these	

problems	did	not	materialise	when	the	2014	Law	was	being	drafted.	Contrary	to	the	rhetoric	

of	a	‘paradigm	change’	accompanying	the	2014	Law,	I	have	found	that	the	2014	Law	instead	

perpetuates	existing	social	problems	and	legal	uncertainties,	and	these	have	been	only	partly	

been	clarified	by	the	Constitutional	Court.	

	

This	chapter,	therefore,	draws	three	main	conclusions.	First,	the	improper	and	rushed	drafting	

process	of	the	2014	Plantation	Law	has	resulted	in	a	weak	legal	framework.	Analysis	of	the	

drafting	process	illustrates	the	underlying	reasons	why	much	Indonesian	regulation	of	natural	

resource	management	is	conflicted	and	vague,	often	creating	more	problems	than	it	solves.	

Second,	 the	 Constitutional	 Court’s	 role	 in	 the	 lawmaking	 process	 is	 something	 to	 be	

welcomed,	as	it	has	the	potential	to	help	clarify	legal	loopholes	arising	from	poorly	drafted	

Law.	 However,	 the	 Constitutional	 Court	 cannot	 solely	 be	 relied	 upon	 to	 improve	 poor	

lawmaking.	 The	 DPR	 as	 the	 primary	 lawmaking	 institution	 should	 reform	 its	 deliberation	

process.	Third,	the	poor	deliberation	process	 in	the	DPR	is	not	new	–	 it	has	been	reported	
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again	and	again.85	This	chapter	simply	presents	further	evidence	of	how	this	poor	process	has	

led	to	Laws	which,	yet	again,	 fail	 to	realise	 the	constitutional	mandate	 in	Article	33	of	 the	

Constitution	to	ensure	that	natural	resources	are	used	to	the	greatest	benefit	of	the	people.	

Instead,	this	analysis	suggests	that	law	in	the	hands	of	lawmakers	in	Indonesia	is	too	often	

just	an	instrument	to	advance	vested	economic	interests.	

																																																								
85
	Miko	Ginting,	Amalia	Handayani,	Amira	Waworuntu,	and	Fajri	Nursyamsi	(eds),	Catatan	Kinerja	Legislasi	DPR	

2013:	Capaian	Menjelang	Tahun	Politik	(Pusat	Studi	Hukum	dan	Kebijakan	Indonesia,	2013)	135.	
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CHAPTER	7	

CONCLUSION	

	

I.	Background	
	

Decentralisation	 promises	 better	 environmental	 and	 natural	 resources	 management.	 As	

shown	 by	 the	 study	 of	 palm	 oil	 licensing	 presented	 in	 this	 thesis,	 this	 has	 not	 been	 fully	

achieved	 in	 the	 Indonesian	 context.	 As	 the	 central	 government	 is	 the	 ultimate	 bearer	 of	

responsibility	in	the	unitary	state	of	Indonesia,	this	research	chose	to	investigate	its	role	in	

the	 context	 of	 palm	 oil	 plantations.	 It	 found	 that	 the	 central	 government	 does	 not	 have	

systematic	mechanisms	to	monitor	and	oversee	local	government	conduct	in	licensing.	The	

reason	 for	 this	 is	 rooted	 in	 a	 combination	 of	 factors,	 including	 the	 legal	 framework,	

institutional	 structure	and,	most	 importantly,	political	 influences.	As	a	 result,	 licenses	as	a	

legal	 administrative	 instrument	 to	 regulate	 exploitation	 activities	 in	 the	 natural	 resource	

sector	are	unable	 to	work	optimally.	Even	worse,	at	 the	practical	 level,	 licenses	work	as	a	

means	to	legitimise	unregulated	exploitation.	

	

This	 chapter	 begins	with	 a	 reminder	 of	 the	 research	 questions	 and	methodology	 used	 to	

answer	them,	followed	by	the	key	research	findings	and	a	set	of	policy	recommendations,	

before	closing	with	the	identification	of	issues	for	further	research.	

	

II.	Research	Question	and	Methodology	
	

The	main	purpose	of	this	research	was	to	understand	the	factors	that	influence	the	behaviour	

of	the	 Indonesian	central	government	 in	dealing	with	 local	government	non-compliance	 in	

managing	natural	resources	such	as	palm	oil.	To	that	end,	the	main	question	in	this	research	

was:	why	has	the	central	government	been	unable	to	ensure	compliance	with,	and	improve	

the	 quality	 of,	 natural	 resource	 management	 in	 the	 context	 of	 decentralisation	 in	

Indonesia?		

	

To	answer	the	main	question,	three	sub-questions	were	first	addressed:	
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1. What	 role	 does	 the	 law	 prescribe	 for	 the	 central	 government	 in	 managing	 natural	

resources	in	a	decentralised	setting?	Has	the	law	been	adequate	to	enable	a	strategic	role	

for	the	central	government	in	this	context?	

2. How	is	the	central	government’s	role	in	decentralisation	institutionalised?	What	legal	and	

extra-legal	factors	contribute	to	this	institutionalised	role?	

3. What	 do	 the	 actual	 practices	 of	 the	 central	 government	 reveal	 about	 the	 central	

government’s	role	in	decentralisation?	What	are	the	political	and	legal	consequences	of	

it?	

	

The	thesis	employed	a	socio-legal	method,	combining	doctrinal	analysis	with	empirical	work	

to	answer	these	questions.	

	

III.	Findings	
	

III.A.	Principal	Research	Findings	
	

Focusing	on	palm	oil	plantation	licensing	and	the	role	of	the	portfolio	minister	at	the	central	

level,	my	research	finds	that	the	failure	of	the	central	national	government	of	Indonesia	to	

safeguard	 natural	 resource	 management	 through	 licensing	 is	 mainly	 because	 the	 central	

government	has	not	ensured	local	government	compliance	with	the	licensing	governance	set	

at	 the	 national	 level.	 This	 failure	 is	 rooted	 in	 the	 interplay	 of	 three	 factors:	 a	 poor	 legal	

framework,	 the	 lack	 of	 a	 supportive	 institutional	 set-up,	 and	 the	 absence	 of	 political	will.	

Interaction	between	these	three	factors	and	the	central	government’s	behaviour	is	illustrated	

in	Diagram	7.A	below.	

	

The	diagram	below	shows	two	different	dynamics	or	interactions	between	the	factors,	which	

in	practice	work	simultaneously.	At	one	level,	the	research	reveals	how	political	factors	shape	

the	 law	 and	 institutional	 set-up,	 which	 affects	 the	 relationship	 between	 the	 central	

government	and	 local	governments.	At	another	 level,	 it	 also	 shows	how	a	combination	of	

these	 factors	 influences	 the	 Ministry	 of	 Agriculture’s	 conduct	 in	 implementing	 and	

interpreting	the	law	which,	in	turn,	leads	to	its	failure	to	ensure	local	government	properly	

administers	palm	oil	plantation	licensing.	As	both	dynamics	are	 intricately	 intertwined,	the	

two	will	be	explained	together.	
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Diagram	7.A	
Contributing	Factors	to	the	Central	Government’s	Conduct	in	Implementing	the	Law	

	

	

	

	

	

	

	

	

	

	

	

For	most	of	the	period	since	decentralisation	began	in	1999,	the	national	legal	framework	has	

not	provided	appropriate	legal	support	to	enable	sectoral	ministries	to	adequately	supervise	

local	 governments	 in	 relation	 to	 licensing.	 There	 are	 two	particular	 aspects	 of	 the	 central	

government’s	 role	 that	are	 investigated	 in	 this	 research:	 the	role	 to	develop	guidelines	on	

governmental	affairs	as	a	standard	for	local	governments	to	exercise	their	authority,	known	

as	 Norms,	 Standards,	 Procedures	 and	 Criteria	 (NSPKs);	 and	 the	 role	 of	 monitoring	 and	

oversight	to	ensure	local	governments	comply	with	these	guidelines.	Discussion	of	the	legal	

aspects	of	these	two	roles	was	presented	in	Chapters	3	and	4.		

	

Chapter	3	specifically	investigated	how	the	principal	legal	framework	for	decentralisation	(the	

1999,	2004,	and	2014	Local	Governments	Laws,	and	relevant	Constitutional	Court	decisions)	

has	gradually	changed	from	weaker	to	stronger	support	 for	a	strategic	role	 for	the	central	

government.	Until	2014,	sectoral	ministries’	power	to	conduct	monitoring	and	oversight	of	

the	implementation	of	policy	in	licensing	was	not	guaranteed	in	the	law.	On	the	other	hand,	

the	role	of	developing	guidelines	for	local	governments	has	been	in	place	since	1999.	In	1999,	

the	central	government’s	role	of	developing	NSPKs	was	still	weak,	however	it	slowly	gained	

stronger	 legal	support	 in	 the	2004	Law	and	was	 firmly	established	 in	 the	2014	Law.	These	

continuous	changes	affected	the	understanding	of	central	government	officials,	as	discussed	

in	Chapter	3.	Government	officials	at	the	Ministry	of	Agriculture	 interviewed	 in	early	2017	

Central	Govt’s	

Conduct		

Political	

Legal	 Institutional	
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(several	years	after	the	2014	Local	Government	Law	was	passed)	still	did	not	realise	that	they	

had	this	supervisory	authority.	

	

Chapter	4	completes	the	picture	by	showing	that	the	relevant	sectoral	laws	(2004	and	2014	

Plantation	Laws)	also	did	not	close	the	loopholes	caused	in	the	principal	legal	framework	on	

decentralisation.	Both	Laws	only	confirmed	the	role	of	the	Ministry	of	Agriculture	of	providing	

the	guidelines	and	did	not	introduce	monitoring	and	oversight	powers.	In	other	words,	even	

the	 combination	 of	 the	 Local	 Government	 Law	 and	 the	 Plantation	 Law	 did	 not	 support	 a	

strategic	role	for	the	sectoral	ministry	to	monitor	and	oversee	local	government	conduct	in	

implementing	licensing	guidelines.	

	

Furthermore,	investigation	in	Chapter	4	of	the	guidelines	on	licensing	provided	by	the	central	

government	through	the	2004	Plantation	Law	and	its	implementing	regulations	showed	that	

they	are	far	from	coherent.	Consequently,	the	guidelines	provide	room	for	irregular	licensing	

practices.	The	strong	‘ego-sektoral’	or	siloed	approach	of	environment	and	natural	resources	

management	in	Indonesia,	in	combination	with	the	weak	political	power	of	the	Ministry	of	

Agriculture,	 are	 identified	 in	 that	 chapter	 as	 the	 primary	 reasons	 behind	 this	 problem.	

Further,	the	investigation	in	Chapter	6	indicates	that	the	incoherence	of	the	guidelines	also	

reflects	 an	 institutional	 preference	 to	 focus	 on	 productivity	 instead	 of	 compliance	 by	

stakeholders.	

	

The	second	set	of	factors	that	contribute	to	the	failures	of	the	central	government	to	ensure	

natural	 resource	 management	 is	 institutional.	 This	 was	 discussed	 in	 Chapter	 5.	 The	

institutional	 set-up	of	 the	Ministry	of	Agriculture	mainly	 reflects	 the	understanding	of	 the	

officials	of	 the	written	 law.	As	 the	 legal	 framework	had	been	 long	absent	with	 regards	 to	

monitoring	and	supervision,	the	institutional	set-up	of	the	Ministry	of	Agriculture	also	does	

not	 allow	 for	 such	 a	 role.	 Even	 after	 the	 decentralisation	 law	 was	 changed	 in	 2014	 to	

acknowledge	 the	 role	 of	 sectoral	ministries	 in	 conducting	 the	 implementation	 of	 sectoral	

NSPKs,	 this	 change	 was	 not	 reflected	 in	 the	 institutional	 structure	 of	 the	 Ministry	 of	

Agriculture.	The	understanding	of	ministry	officials	of	its	traditional	role	(that	is,	of	developing	

NSPKs	and	not	monitoring	them,	and	the	tendency	to	only	pay	attention	to	sectoral	laws,	still	

largely	determine	institutional	structure.	This	serves	as	an	example	of	the	operation	of	the	

sectoral	approach	 in	 the	 Indonesian	bureaucracy,	by	which	ministries	mainly	 focus	on	 the	

implementation	of	their	own	laws	and	hardly	notice	other,	related,	laws.	
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The	political	factors	were	explained	in	Chapter	6	through	a	discussion	of	the	2014	Plantation	

Law	as	the	legal	and	political	response	to	the	problems	of	the	2004	Plantation	Law.	To	give	

context,	comparison	with	similar	laws	in	the	area	of	environment	and	natural	resources	was	

also	conducted.	Investigation	of	the	relevant	laws	revealed	that	it	is	mainly	shaped	by	political	

factors	and	the	institution’s	strong	interest	in	productivity.	Political	motives	were	identified	

by	focusing	on	what	was	included	in,	and	what	was	left	out	of,	the	law	along	with	the	reasons	

given	for	this	 in	the	minutes	of	parliamentary	meetings.	The	national	 level	government	for	

example,	clearly	prioritises	the	law	as	a	way	to	allow	more	investment	rather	than	as	a	way	

to	address	problems	 in	the	 industry.	The	material	gathered	from	the	discussion	of	the	 law	

also	reveals	that	the	deliberation	of	the	law	was	tainted	by	an	improper	process,	by	which	the	

law	was	 only	 effectively	 discussed	 over	 four	 days	 and	 therefore	 did	 not	 receive	 effective	

public	scrutiny.	Minutes	of	parliamentary	meetings	also	give	indications	of	business	capture	

of	the	lawmaking	process,	as	discussed	in	Chapter	6.	

	

Other	chapters	also	demonstrate	that	the	Indonesian	socio-political	context	has	often	defined	

the	direction	of	Indonesian	laws.	For	example,	Chapter	2	shows	that,	due	to	the	pliable	nature	

of	the	1945	Constitution,	the	political	situation	essentially	shapes	the	decentralisation	law.	

Chapter	3	shows	how	the	Constitutional	Court	decisions	reinforce	the	pliable	nature	of	the	

Constitution,	as	is	evident	from	this	court’s	inconsistent	views	in	different	decisions	on	the	

same	question	about	the	role	of	central	vis-à-vis	local	governments.	

	

III.B.	Detailed	Findings	
	

Sub-Question	1:	What	role	does	the	 law	prescribe	for	the	central	government	 in	managing	

natural	resources	in	a	decentralised	setting?	Has	the	law	been	adequate	to	enable	a	strategic	

role	for	the	central	government	in	this	context?	

	

To	 answer	 this	 question,	 investigation	 was	 conducted	 in	 two	 areas.	 First,	 regarding	 the	

general	division	of	power	between	the	central	and	local	governments.	This	first	area	focuses	

on	 the	 successive	 Local	 Governments	 Laws	 and	 relevant	 Constitutional	 Court	 decisions	

concerning	the	division	of	power	between	the	different	levels	of	government	in	the	area	of	

natural	 resource	 management.	 The	 second	 area	 is	 the	 substantive	 area	 of	 plantation	

licensing,	which	shows	how	sectoral	laws,	such	as	the	Plantation	Law,	respond	to	the	general	
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legal	framework	on	decentralisation	in	designing	the	role	of	the	Ministry	of	Agriculture.	The	

focus	of	 inquiry	here	was	 the	Plantation	 Law	and	 the	 relevant	 environmental	 and	natural	

resources	laws.	The	review	of	legal	materials	in	these	two	areas	reveals	the	legal	structure	of	

the	interaction	between	the	two	levels	of	government	in	the	licensing	of	palm	oil	plantations,	

as	explained	below.	

	

The	central	government	is	the	ultimate	responsibility	holder	in	general	public	affairs	
	

Relying	on	analysis	of	the	Constitution,	Constitutional	Court	decisions	and	the	three	different	

Local	Governments	Laws	in	the	context	of	socio-political	changes	in	the	post-Soeharto	era,	

Chapters	 3	 and	 4	 argue	 that	 legally,	 the	 central	 government	 holds	 ultimate	 responsibility	

under	the	governmental	model	of	the	Indonesia	unitary	state.	The	first	indicator	of	this	is	the	

consistent	rejection	of	the	idea	of	the	federalism	since	the	beginning	of	decentralisation	in	

1999.	This	took	place	even	when	the	political	situation	was	very	delicate,	and	the	idea	of	the	

unitary	state	was	widely	challenged	as	a	response	to	the	overbearing,	centralistic	and	Java-

centric	policy	of	the	Soeharto	era.	The	gradual	changes	introduced	to	the	Local	Government	

Law	in	1999,	2004	and	2014	to	strengthen	the	role	of	the	central	government	also	show	that	

the	political	elite	at	 the	national	 level	has	always	 sought	 to	ensure	 that	 the	national	 level	

government	has	held	ultimate	responsibility.	The	assertion	of	the	role	of	developing	NSPKs,	

albeit	introduced	silently	and	vaguely	in	the	elucidation	of	the	1999	Law,	but	then	gradually	

strengthened	in	the	later	revision	of	the	Law,	is	more	evidence	of	this	point.	Chapter	4	also	

shows	that,	in	more	recent	times,	the	Constitutional	Court	has	more	consistently	stated	its	

position	that,	according	to	the	1945	Constitution,	the	unitary	state	concept	requires	a	clear	

duty	holder	in	public	affairs,	that	is,	the	central	government.		

	

The	central	government	has	an	even	stronger	responsibility	for	natural	resource	management	
	

Analysis	of	Constitutional	Court	decisions	in	Chapter	3	shows	that,	 in	most	of	its	decisions,	

the	Court	has	consistently	reaffirmed	the	need	for	the	central	government’s	role	in	ensuring	

sustainable	use	of	natural	resource	management.	In	reviewing	legal	conflicts	over	authority	

between	 local	governments	and	the	central	government	 in	natural	 resource	management,	

the	Court	has	often	relied	on	Article	33	of	the	1945	Constitution,	which	specifically	deals	with	

state	 control	 over	 natural	 resources.	 In	 one	 case,	 for	 example,	 the	 Court	 stated	 that	 ‘the	

imbalance	of	the	environmental	management	between	regions	can	damage	the	ecosystem	
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[as	a	whole]’,1	therefore	the	management	of	natural	resources	cannot	be	left	entirely	in	the	

hand	of	local	governments.	

	

Unsettled	and	missing	role	of	the	central	government	in	implementing	laws	
	

Having	said	that,	the	interpretation	of	this	role	in	a	more	technical	legal	framework,	that	is,	

the	Local	Government	Law,	has	been	gradual	and	unclear	–	 leaving	 it	unsettled	almost	20	

years	after	its	implementation	began.	Chapter	3	unpacks	the	continuing	changes	to	the	role	

of	the	central	government	in	the	three	Local	Government	Laws	(1999,	2004	and	2014)	and	

shows	how	that	role	has	been	gradually	developed.	The	incremental	changes	to	the	law	has	

led	 to	 a	 weak	 understanding	 of	 the	 law	 by	 the	 implementing	 officials.	 The	 1999	 Local	

Government	 Law	 obscured	 even	 the	 basic	 role	 of	 the	 central	 government	 or	 developing	

NSPKs	for	local	governments,	which	was	only	made	clear	in	the	2004	Local	Government	Law.	

As	for	the	role	of	sectoral	ministries	in	monitoring	and	oversight	of	NSPKs,	this	was	only	made	

clear	in	the	2014	Local	Government	Law.	This	latest	Local	Government	Law	spells	out	a	more	

comprehensive	monitoring	and	oversight	mechanisms	as	well	as	creating	an	incentives	and	

disincentives	mechanism.		

	

Chapters	5	presents	empirical	findings	demonstrating	that	the	new	sectoral	ministry	authority	

to	monitor	and	oversee	local	governments	(introduced	by	the	2014	Local	Government	Law)	

has	not	yet	been	fully	understood	within	the	Ministry	of	Agriculture.	As	the	role	of	developing	

NSPKs	has	continually	existed	in	the	law,	understandably	the	most	settled	understanding	of	

the	 central	 government’s	 role	 in	 the	 post-Soeharto	 era	 is	 that	 of	 developing	 NSPKs.	 By	

contrast,	the	role	of	monitoring	and	oversight	remains	poorly	understood	at	the	institutional	

level.	

	

As	discussed	 in	Chapters	4	and	5,	this	poor	understanding	 is	reflected	 in	the	design	of	the	

sectoral	Law	on	Plantations	and	its	implementing	bodies.	Examination	of	the	2004	Plantation	

Law	in	Chapter	4,	for	example,	shows	that	the	Ministry	of	Agriculture’s	authorities	mirrored	

the	authorities	of	sectoral	ministries	under	the	1999	and	the	2004	Local	Government	Law.	

Specifically,	the	Ministry	was	focused	only	on	the	duty	to	develop	NSPKs	and	neglected	the	

																																																								
1
	Paragraph	3.15	of	the	Constitutional	Court	Decision	No.	72/PUU-VIII/2010.	
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responsibility	to	ensure	compliance	with	them.	As	a	result,	the	Ministry	struggled	to	assert	its	

power	to	enforce	its	own	ministerial	regulations,	leaving	it	legally	and	practically	weaker.	

	

The	 technical	 level	 regulation2	 shows	 that	 the	 decentralisation	 of	 natural	 resources	

management	 lacks	 a	 clear	 line	 of	 responsibility	 between	 sectoral	 ministries	 and	 local	

governments.	This	absence	exists	even	when	a	particular	affair	clearly	falls	within	the	scope	

of	the	minister’s	portfolio,	for	example,	with	plantations	under	the	Ministry	of	Agriculture.	In	

other	words,	there	is	no	local	government	upward	accountability	mechanism	when	it	comes	

to	the	application	of	NSPKs	from	sectoral	ministries.	While	financial	matters	and	development	

performance	 indicators	 in	 general	 have	 evaluation	 mechanisms,	 a	 proper	 mechanism	 to	

monitor	 and	 oversee	 compliance	with	NSPKs	 is	 needed	 but	 not	 in	 place.	 Arguably,	 this	 is	

contrary	to	the	constitutional	mandate	of	the	central	government	set	out	in	the	Constitution.	

	

Licensing	governance	that	is	conflicting,	overlapping,	vague	and	problematic	due	to	strong	

‘ego-sektoral’	

	

To	 explain	 the	 conduct	 of	 the	 central	 government	 in	 licensing,	 this	 thesis	 investigated	

substantive	aspects	of	licensing	itself.	It	did	so	by	investigating	the	2004	Plantation	Law	and	

its	 implementing	regulations	by	comparison	to	other	environmental	and	natural	 resources	

laws	that	provide	the	main	legal	framework	for	plantation	licensing	under	the	decentralised	

system.	 This	 mostly	 confirmed	 previous	 research	 on	 the	 ‘thick’	 character	 of	 the	 sectoral	

approach	 of	 natural	 resource	 management.3	 The	 sectoral	 approach	 to	 natural	 resource	

management	is	characterised	by	at	least	two	features.	The	first	is	sectoral	goals	which	are,	at	

times,	 disconnected	 between	 sectors.	 In	 practice,	 this	means	 achievements	 in	 one	 sector	

could	be	considered	failures	in	others.	For	example,	the	expansion	of	palm	oil	plantations	is	

regarded	as	a	success	by	the	Ministry	of	Agriculture	but	reported	as	a	problem	by	the	Ministry	

of	Forestry.4	 	The	second	feature	 is	the	relative	autonomy	of	portfolio	ministers	to	choose	

strategies	 that	 are	 reflected	 in	 their	 respective	 sectoral	 laws.	 These	 two	 features	 of	 the	

																																																								
2
	For	example,	Government	Regulation	No	79	of	2005	concerning	Guidance	on	Monitoring	and	Supervision	of	Local	

Governments	discussed	in	Chapter	3.	
3
	Takdir	Rahmadi,	‘Toward	Integrated	Environmental	Law:	Indonesian	Experiences	So	Far	and	Expectations	of	a	

Future	 Environmental	 Management	 Act’	 in	 Michael	 Faure	 and	 Nicole	 Niessen	 (eds),	 Environmental	 Law	 in	
Development:	Lessons	from	the	Indonesian	Experience	(Edward	Elgar	Publishing,	2006)	128,	130.	
4
	This	can	be	seen	from	the	annual	reports	of	the	Ministry	of	Agriculture	(for	example	in	2018),	where	the	indicators	

of	success	include	higher	productivity	of	agricultural	products	and	extension	of	plantations	area.	By	contrast,	the	

annual	reports	of	the	Ministry	of	Forestry	(for	example	 in	2017),	where	one	of	 its	main	concerns	 is	always	the	

deforestation	rate.	
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sectoral	approach	at	times	require	the	ministries	to	disregard	the	fact	that	various	sectors	in	

natural	 resources	 are	 tightly	 connected.	 One	 of	 the	 obvious	 consequences,	 as	 shown	 in	

Chapter	1,	is	the	rampant	overlapping	of,	and	contradictions	between,	licenses.	

	

This	sectoral	approach,	in	combination	with	political	factors,	has	resulted	in	a	licensing	legal	

framework	which	is	vague,	full	of	loopholes,	conflicts	and	overlaps	between	various	sectoral	

laws.	This	has	made	the	legal	framework	on	licensing	difficult	to	implement	and	has	created	

room	 for	 non-compliance	 that	 is	 challenging	 to	 prevent.	 As	 Chapters	 4	 and	 6	 show,	 the	

government	 has	 repeatedly	 introduced	 mechanisms	 to	 ‘forgive’	 past	 violations.	 This	 is	

obviously	not	 favourable	to	developing	a	 legal	culture	of	compliance.	Ensuring	compliance	

has	been	made	more	difficult	by	the	choice	of	ministerial	regulations	as	the	 legal	form	for	

plantation	 licensing	 NSPKs	 in	 the	 2004	 Plantation	 Law.	 In	 the	 political	 context	 of	

decentralisation	and	the	context	of	the	unclear	legal	status	of	the	regulations	under	the	legal	

framework,	the	ministerial	regulation	on	plantation	licensing	has	faced	rejection	from	local	

governments.	 As	 the	 legal	 framework	 on	 licensing	 is	 the	 realisation	 of	 the	 central	

government’s	role	developing	NSPKs,	my	investigation	reveals	that	the	Ministry	of	Agriculture	

as	the	portfolio	minister	has	failed	to	properly	carry	out	its	prescribed	authority.	

	

In	short,	 the	answer	 to	sub-question	2	 is	 that	 the	 legal	 framework	 is	 full	of	contradictions	

about	the	role	of	the	central	government	in	managing	natural	resources	in	the	post-Soeharto	

decentralised	setting.	At	the	in-principle	level,	the	framework	acknowledges	the	supreme	role	

of	the	central	government	but	at	a	more	technical	level,	the	regulatory	framework	has	been	

consistently	inadequate	to	support	a	strategic	role	for	that	government.	Over	almost	20	years	

of	decentralisation,	the	central	government	has	consistently	failed	in	its	role	to	control	local	

governments’	conduct	in	licensing.	

	

Previous	research	on	decentralisation	of	natural	resources	has	shown	that	the	existence	of	a	

mandate	for	local	government	alone	is	not	sufficient	to	ensure	positive	outcomes	for	natural	

resource	management.	Comprehensive	rules	from	the	central	government	are	important	to	

help	local	government	better	implement	national	policy.5	Further,	Resosudarmo’s	research	

clearly	 shows	 that	 the	 most	 effective	 instrument	 to	 regulate	 local	 government	 is	 legal	

																																																								
5
	Nur	Ana	Sejati,	‘The	Use	of	Performance	Information	by	Local	Government	Managers:	Indonesian	Case	Studies’	

(PhD	Thesis,	Victoria	University,	2017)	264-5,	272.	
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sanctions.6	 Thus	 –	 in	 combination	 with	 consistent	 implementation	 –	 carefully	 designed	

sanctions	for	non-compliance	could	be	an	effective	regulatory	mechanism	to	regulate	local	

government	 behaviour.	 This	 shows,	 once	 again,	 that	 the	 absence	 of	 a	 substantive	 and	

technically	 adequate	 mandate	 for	 the	 central	 government	 to	 conduct	 monitoring	 and	

oversight	 over	 local	 governments	 conduct	 has	 contributed	 to	 the	 failure	 of	 licensing	

governance	in	the	palm	oil	industry.	

	

Sub-question	 2:	How	 is	 the	 central	 government’s	 role	 in	 decentralisation	 institutionalised?	

What	legal	and	extra-legal	factors	contribute	to	this	institutionalised	role?	

	

This	 thesis	 finds	 that	 the	 only	 part	 of	 the	 central	 government’s	 mandate	 that	 has	 been	

strongly	institutionalised	is	the	authority	to	develop	NSPKs,	while	the	role	of	monitoring	and	

oversight	(including	enforcement	and	sanction)	has	been	neglected.	Nevertheless,	even	the	

role	of	providing	guidelines	is,	in	practice,	ineffective	due	to	the	strong	‘ego	sektoral’	nature	

of	Indonesian	natural	resource	management.	

	

The	central	government’s	poor	institutional	set-up	and	capacity	
	

My	 investigation	 in	 Chapter	 5	 of	 the	 institutional	 set-up	 and	 practices	 of	 the	Ministry	 of	

Agriculture,	particularly	the	Directorate	General	of	Estate	Crops	showed	that	the	Ministry	of	

Agriculture	has	not	adapted	its	institution	to	fit	its	new	role	under	decentralisation.	The	legal	

framework	for	the	organisation	of	the	Ministry	of	Agriculture,	which	creates	its	institutional	

set-up,	has	continued	to	be	silent	on	the	task	of	monitoring	and	overseeing	local	government	

compliance.	Instead,	as	mentioned	above,	the	Ministry	of	Agriculture’s	structure	focuses	only	

on	producing	NSPKs	and	continues	its	traditional	role	of	directly	managing	plantation	players,	

corporations,	 smallholders	 and	 state-owned	 companies	 to	 ensure	 productivity	 targets	 are	

achieved.	Further,	 the	2004	and	2014	Plantation	Laws	create	a	structure	that	requires	the	

central	 government	 to	 directly	 manage	 plantations,	 instead	 of	 doing	 so	 through	 local	

governments.	

	

My	fieldwork	found	that	the	duty	to	monitor	and	oversee	local	government	compliance	with	

the	 national	 NSPKs	 in	 licensing	 is	 undertaken	 by	 the	Ministry	 of	 Agriculture,	 but	 without	

																																																								
6
	Ida	Aju	Pradnja	Resosudarmo,	‘Has	Indonesia’s	Decentralisation	Lead	to	Forestry	Governance?	A	Case	Study	of	

Bulungan	and	Kutai	Barat,	East	Kalimantan’	(PhD	Thesis,	The	Australian	National	University,	2007)	282-3.	
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formal	legal	and	institutional	support.	As	a	result,	monitoring	and	oversight	practice	is	very	

weak,	 due	 to	 inadequate	 budget,	 lack	 of	 human	 resource	 capacity,	 and	 the	 absence	 of	

standard	operating	procedures.	As	it	is	unwritten,	the	current	procedure	is	dependent	upon	

the	 discretionary	 power	 of	 the	 officials	 on	 duty,	 so	 variations	 and	 inconsistency	 in	

implementation	are	prevalent.	

	

Problems	similar	to	those	at	the	ministerial	level	are	also	faced	at	the	provincial	government	

level,	 that	 is	 by	 the	 representatives	 of	 the	 central	 government	 at	 the	 regional	 level.	 My	

research	found	that	the	central	government	unit	with	responsibility	for	plantation	licensing	

lacks	political	back-up	due	to	its	relatively	lower-level	echelon	status.	In	practice,	the	unit	also	

does	 not	 have	 the	 necessary	 capacity,	 including	 budget,	 to	 conduct	 the	 monitoring	 and	

oversight.	Relevant	officials	also	lack	legal	support	to	take	action	should	non-compliance	by	

district	level	governments	be	identified.	

	

Pro-business	political	factors	strongly	influence	the	law	and	institutional	set-up		
	

The	legal	factors	leading	to	the	institutional	structure	of	the	Ministry	of	Agriculture	have	been	

explained	above.	In	addition,	my	research	revealed	that	the	absence	of	supportive	law	and	

institutions	to	conduct	monitoring	and	oversight	is	also	a	result	of	political	factors.	Chapter	6	

compares	the	development	of	the	2014	Plantation	Law	with	other	sectoral	laws,	revealing	it	

is	 weaker	 in	 responding	 to	 widespread	 irregular	 licensing.	 This	 is	 at	 odds	 with	 other	

environmental	and	natural	resources	developments,	where	loopholes	in	the	1999	and	2004	

Local	Government	Law	concerning	the	sectoral	ministries’	role	of	monitoring	and	overseeing	

are	being	 closed.	Chapter	4	also	 shows	 that	not	only	have	 these	various	 laws	 successfully	

reintroduced	sectoral	ministerial	powers,	but	challenges	in	the	Constitutional	Court	brought	

by	 local	 governments	 have	 led	 the	 Court	 to	 confirm	 the	 constitutionality	 of	 that	 power.	

Further,	the	central	government	roles	of	monitoring	and	oversight	in	licensing,	for	example,	

as	 the	 second-line	enforcement	authority	under	 the	2009	Environmental	 Law,	have	never	

been	 challenged	 by	 local	 governments,	 showing	 these	 roles	 are	 legally	 and	 politically	

acceptable.	These	are	all	the	signs	that	introducing	a	clear	role	of	monitoring	and	oversight	in	

the	2014	Plantation	Law	would	also	have	been	 legally	and	politically	acceptable,	however,	

this	option	was	not	sought	by	the	Ministry	of	Agriculture.		
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Investigation	of	the	records	of	the	discussion	of	the	2014	Plantation	Law	in	the	DPR	(House	

of	 Representative/Dewan	 Perwakilan	 Rakyat)	 revealed	 that	 monitoring	 and	 oversight	 of	

plantation	licensing	was	entirely	absent,	a	sign	of	the	Ministry’s	indifference	to	the	problem	

of	irregular	licensing	and	non-compliance	of	local	governments	with	its	NSPKs,	as	well	as	the	

strong	political	power	of	the	business	interests	and	their	preference	for	government	to	stay	

out	of	monitoring.	

	

Further,	 the	 lawmaking	 process	 of	 the	 2014	 Plantation	 Law	 revealed	 that	 the	Ministry	 of	

Agriculture	is	mainly	concerned	with	the	short-term	economic	aspects	of	the	Law,	that	is	to	

provide	 a	 supportive	 investment	 atmosphere	 to	 facilitate	 the	 expansion	 of	 palm	 oil	

plantations.	 In	 other	words,	 the	 central	 government’s	 inaction	 on	 local	 government	 non-

compliance	conveniently	serves	the	short-term	economic	needs	of	companies	involved	the	

industry	(which	are	represented	in	the	DPR)	to	boost	the	productivity	of	the	sector.	

	

Sub-question	 3:	What	 do	 the	 actual	 practices	 of	 the	 central	 government	 reveal	 about	 the	

central	 government’s	 role	 in	 decentralisation?	 What	 are	 the	 political,	 legal	 and	 practical	

consequences	of	it?	

	

The	 comparison	 with	 other	 sectors	 offered	 in	 Chapter	 6	 illustrated	 that	 the	 central	

government	is	not	a	single	unit	and	its	behaviour	suggests	that	it	can	pick	and	choose	its	roles	

according	to	sectoral	political	priorities.	In	sectors	such	as	the	forestry	and	mining,	it	chooses	

a	more	assertive	role,	while	in	the	plantation	sector	it	prefers	a	more	passive	one.		

	

My	 research	 indicated	 that	 the	 choice	 of	 a	 passive	 role,	 by	 not	 introducing	 an	 effective	

monitoring	and	overseeing	mechanism,	is	a	result	of	the	interaction	of	various	factors.	For	

example,	it	cannot	simply	be	explained	by	the	vested	interests	of	lawmakers,	which	suggest	

that	 loopholes	 in	 regulatory	 frameworks	are	 intentional	 to	allow	corrupt	behavior	 to	 take	

place.	As	Diagram	7.A	showed,	there	are	at	 least	three	different	factors	that	 influence	the	

actual	 practice	 of	 the	 central	 government.	 This	 section	 focuses	 on	 an	 explanation	 of	 the	

consequences	of	the	actual	practices	of	the	central	government’s	role,	or	to	be	more	precise,	

the	absence	of	a	strategic	role	for	the	central	government	in	a	decentralised	setting	of	palm	

oil	licensing.	
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Political	Consequences	
	

Politically,	the	absence	from	the	Local	Government	Law	of	a	central	government	mandate	for	

monitoring	and	oversight	provides	a	convenient	reason	for	the	Minister	to	build	an	illusion	of	

implementing	 its	 duty	 as	 the	 regulator	 of	 the	 sector,	 while	 simply	 focusing	 on	 the	

accomplishment	of	its	main	sectoral	mandate	of	boosting	crop	yield.	This	research	does	not	

find	that	the	incoherence	of	the	legal	framework	is	solely	intentional,	for	example,	to	allow	

for	corrupt	behavior	(as	other	research	on	the	area	of	natural	resources	suggests).7	There	are,	

in	fact,	many	factors	that	 lead	to	this	 incoherence.	The	first	of	these	 is	the	strong	sectoral	

approach,	as	shown	in	Chapter	4.	The	second	is	the	absence	of	serious	effort	by	the	Ministry	

of	Agriculture	to	solve	the	problems	‘caused’	by	other	sectors’	legal	frameworks	–	indicating	

that	 the	ministry	 does	not	 perceive	 this	 to	be	 a	 serious	problem.	 For	 example,	 Chapter	 6	

showed	that	the	opportunity	provided	by	the	new	Plantation	Law	in	2014	was	not	used	by	

the	Ministry	of	Agriculture	to	solve	the	conflicting	regulatory	problems	experienced	by	the	

sector	 under	 the	 2004	 Plantation	 Law.	 This	 illustrated	 that	 lawmakers	 often	 choose	 to	

endorse	 the	norms	 that	make	 it	 easier	 for	 the	palm	oil	 plantations	 to	operate,	 instead	of	

strengthening	legal	certainty.8	Further,	Chapter	6	also	offered	evidence	of	a	lack	of	debate	on	

cracking	down	on	irregular	licensing	in	the	drafting	of	the	2014	Plantation	Law,	another	sign	

of	the	absence	of	central	government	interest	in	the	issue.	

	

Competing	interests	between	economic	development	and	environmental	protection	are	an	

old	 story	 in	 the	 Indonesian	 environmental	 and	 natural	 resource	management	 realm.9	My	

findings	 in	Chapter	5	 indicate	a	similar	 issue,	namely	that	the	Ministry	of	Agriculture	has	a	

specific	institutional	mandate	that	focuses	on	productivity.	This	does	not	mean	there	is	a	fully-

fledged	absence	of	social	and	environmental	 interest	 in	the	 institutional	mandate,	but	the	

main	focus	is	clearly	on	productivity	and	other	aspects	are	merely	a	decorative	element.	The	

situation	is	easily	exploited	by	lawmakers	who	might	have	a	conflict	of	interest	because,	in	

practice,	an	improper	lawmaking	process	still	exists	without	any	legal	consequences,	as	the	

case	of	2014	Plantation	Law	in	Chapter	6	demonstrated.	

																																																								
7
	See	for	example	John	McCarthy,	‘The	Limits	of	Legality:	State,	Governance,	and	Resource	Control	in	Indonesia’	in	

Edward	Aspinall	and	Gerry	van	Klinken	(eds),	The	State	and	Illegality	in	Indonesia	(KITLV,	2011)	89,	97.	
8
	For	example,	the	lawmakers	of	the	2014	Plantation	Law	chose	to	make	the	requirements	of	plantation	license	

and	the	cultivation	rights	alternatives,	instead	of	making	them	cumulative,	resulting	in	the	land	tenure	uncertainty.		
9
	 Jan	Michel	 Otto,	 ‘Incoherence	 in	 Environmental	 Law	 and	 the	 Solutions	 of	 Coordination,	 Harmonisation	 and	

Integration’	 in	 Adriaan	 Bedner	 and	 Nicole	 Niessen	 (eds),	 Toward	 Integrated	 Environmental	 Law	 in	 Indonesia	
(CNWS	Publication,	2003)	12.	
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Third,	 the	 absence	 of	 central	 government	 legal	 and	 political	 responsibility	 for	 local	

government	 conduct	 in	 licensing	 provides	 room	 for,	 and	 sustains,	 the	 political	 patronage	

structure.	 Previous	 research	 has	 shown	 that	 this	 structure	 is	 the	 main	 reason	 for	 the	

proliferation	of	palm	oil	plantation	 licenses,	and,	hence	palm	oil	expansion.10	As	 shown	 in	

Chapter	5,	the	absence	of	a	clear	upward	accountability	mechanism	for	local	governments	in	

practice	equals	a	lack	of	a	clear	monitoring	and	oversight	role	of	sectoral	ministries.	In	turn,	

the	 lack	of	accountability	 leads	 local	governments	 to	not	 rigorously	carry	out	 their	 task	of	

conducting	 obligatory	 regular	 assessments	 and	 evaluations	 of	 plantation	 operations.	 As	 a	

result,	there	is	no	effective	monitoring	and	oversight	of	plantation	activities	on	the	ground.	

My	empirical	research	also	indicated	that	when	this	does	happen,	it	is	often	only	a	formality	

or	 a	 ticking-the-box	 exercise,	 as	 the	 assessment	 is	 often	 funded	 by	 the	 company	 being	

monitored.	 Thus,	 the	 written	 licensing	 procedure	 gives	 the	 illusion	 of	 a	 regulatory	

atmosphere	 when,	 in	 fact,	 the	 government	 is	 not	 present.	 The	 continuous	 absence	 of	

monitoring	and	oversight	by	the	central	government	sustains	and	strengthens	the	existing	

poor	 governance	 structure.	 Considering	 the	 sector	 is	 largely	 controlled	 by	 a	 few	 giant	

holdings/conglomerates	such	as	Sinar	Mas,	Sime	Derby,	Wilmar	and	Astra,11	letting	the	sector	

operate	without	proper	control	also	brings	greater	risk	of	strengthening	the	current	political	

patronage	system,	putting	democracy	in	danger.	

		

Lastly,	this	thesis	also	revealed	that	while	legal	and	institutional	factors	do	contribute	to	the	

poor	performance	of	the	Ministry	of	Agriculture	in	administering	palm	oil	plantation	licensing,	

the	absence	of	political	will	is	the	primary	barrier	to	strengthening	the	systematic	role	of	the	

central	 government.	The	practical	 consequences	are	 clear:	without	any	 change	 in	political	

will,	 the	 Indonesian	palm	oil	sector	will	continue	to	prioritise	productivity	over	sustainable	

regulation	of	the	 industry	through	proper	 licensing.	 In	this	context,	only	demand	from	the	

market	for	sustainable	palm	oil	could	shift	the	national	policy	direction.	Arguably,	it	is	not	the	

most	 democratic	 way	 to	 push	 for	 policy	 change,	 nevertheless,	 considering	 the	 wide	 and	

serious	multi-dimensional	impacts	of	irregular	licensing,	this	dynamic	should	be	welcomed	as	

a	short-term	vehicle	for	reform.	

	

																																																								
10
	Helena	Varkkey,	‘Patronage	politics	as	a	driver	of	economic	regionalisation:	The	Indonesian	Oil	Palm	Sector	and	

Transboundary	Haze’	(2012)	53(3)	Asia	Pacific	Viewpoint	314.		
11
	Komisi	Pemberantasan	Korupsi,	Kajian	Sistem	Pengelolaan	Komoditas	Sawit	 (Report,	2016);	Eve	Warburton,	

‘Resource	Nationalism	in	Indonesia;	Ownership	Structures	and	Sectoral	Variations	in	Mining	and	Palm	Oil’	(2017)	

17	Journal	of	East	Asian	Study	285-312,	302.	
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The	recently	introduced	Presidential	Instruction	No	8	of	2018	on	Moratorium	and	Evaluation	

of	 Palm	 Oil	 Plantation	 Licenses	 and	 Enhancement	 of	 Productivity	 of	 Palm	 Oil	 Plantation	

supports	this	hypothesis.	This	Instruction	requires	suspension	of	the	issuing	of	new	palm	oil	

licenses	 and	 evaluation	 of	 existing	 licenses.	 It	 is	 the	 first	 sign	 of	 emerging	 political	will	 to	

prioritise	compliance.	The	Instruction	is	intended	to	serve	several	goals,	including	compliance,	

and	 the	 improvement	 of	 productivity.	 Although	 it	 is	 not	 mentioned	 in	 the	 text	 of	 the	

Instruction,	 there	 are	 strong	 signs	 that	 it	 is	 a	 political	 response	 to	 market	 demands	 for	

sustainable	 palm	 oil,	 particularly	 from	 the	 European	 Union.12	 In	 contrast,	 however,	 some	

significant	export	markets	for	palm	oil	are	not	strenuously	seeking	sustainable	palm	oil,	as	

mentioned	 in	Chapter	1,	 so	 the	effect	on	political	will	 caused	by	pressure	 from	 importing	

countries	may	not	be	fully	realised.	

	

Legal	consequences	
	

It	has	been	shown	that	conflicting	and	unharmonised	laws	in	the	palm	oil	licensing	framework	

are	rampant,	both	horizontally	and	vertically.	This	disjuncture	is	even	more	complex	because	

palm	oil	licensing	sits	at	the	intersection	of	environmental	and	natural	resource	law,	as	well	

as	decentralisation	law.	This	results	in	unsettled	understandings	on	the	part	of	implementing	

officials	 and	 allows	 non-legal	 factors,	 such	 as	misunderstandings	 or	 personal	 interests,	 to	

influence	the	actual	implementation	of	the	law.	

	

At	 the	more	 abstract	 level,	 the	 absence	 of	 central	 government	monitoring	 and	 oversight	

contribute	to	the	absence	of	the	rule	of	law.	As	previously	stated,	NSPKs	are	only	used	as	a	

tool	to	facilitate	the	cultivation	and	exploitation	of	natural	resources;	they	are	not	the	legal	

instrument	 that	 control	 activities	 on	 the	 ground.	 Because	 local	 governments,	 as	 the	

representative	 of	 state	 on	 the	 ground,	 have	 openly	 engaged	 in	 illegal	 practices	 without	

consequences,	it	is	easy	for	industry	stakeholders	to	ignore	the	force	of	law.	In	the	end,	it	is	

those	who	are	more	powerful	who	win	the	battle,	no	matter	what	the	law	says.	Evidence	of	

this	can	be	seen	from	the	land-grabbing	tactics	employed	by	some	local	communities	to	try	

																																																								
12
	See,	for	example,	a	letter	from	the	Coordinating	Ministry	on	Economy	to	Companies,	which	clearly	stated	that	

the	Presidential	Instruction	is	a	government	response	to	the	European	Union’s	policy	on	palm	oil,	see	Deputy	of	

Food	Crops	and	Agriculture	Letter	No.	03.01/265/D.II.M.EKON/05/2019	to	palm	oil	corporations	concerning	Data	

and	Information	in	Relation	to	Palm	Oil	Plantations.	
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to	 get	 access	 to	 government	 or	 company	 land,	 instead	 of	 attempting	 to	 solve	 the	 issue	

through	the	legal	procedures.13	

	

Practical	Consequences	
	

Since	 decentralisation	 began	 in	 1999,	 the	 central	 government,	 as	 the	 bearer	 of	 ultimate	

responsibility,	should	have	had	an	active	role	to	ensure	local	governments	have	capacity	to	

implement	the	relevant	law.	The	absence	of	a	monitoring	and	oversight	instrument	prevented	

the	 central	 government	 from	 carrying	 out	 this	 role.	 As	 Chapter	 5	 showed,	 the	 central	

government	does	not	have	basic	data	on	licenses	issued	by	local	governments,	or	a	system	to	

identify	differences	 in	 local	 government	 capacity	 and	 conduct	 in	 licensing.	 Thus,	 it	 cannot	

identify	 which	 local	 governments	 need	 support	 and	 which	 have	 malicious	 intent.	With	 a	

strategic	 monitoring	 and	 oversight	 mechanism,	 along	 with	 the	 second	 line	 enforcement	

power,	local	government	could	get	proper	feedback.	Local	governments	that	make	genuine	

administrative	mistakes	and	 lack	 capacity	 could	get	assistance,	while	 those	with	malicious	

intent	 could	 be	 punished.	Without	 such	 a	mechanism,	 local	 governments	 are	 largely	 left	

‘alone’	to	develop	licensing	governance.	This	shows	that	the	policy	at	the	national	level	does	

not	correspond	to	the	large	amount	of	research	that	has	shown	that	local	governments	suffer	

from	problems	ranging	from	a	lack	of	capacity14	to	predatory	behaviour.15	

	

At	 the	 end	 of	 the	 day,	 poor	 licensing	 governance	means	 that	 palm	 oil	 is	 badly	managed.	

Chapter	1	explained	how	the	absence	of	effective	monitoring	of	the	social	and	environmental	

consequences	of	the	industry	almost	makes	people	forget	its	potential	social,	economic	and	

environmental	benefits,	resulting	in	a	misunderstanding	of	the	palm	oil	industry.	The	crop	is	

seen	as	‘evil’,	which	leads	to	calls	to	boycott	palm	oil.	However,	if	palm	oil	were	to	be	replaced	

by	other	commodities,	crops	or	activities	in	virgin	forest	or	peatland	in	Indonesia,	the	absence	

of	clear	responsibility	on	the	part	of	the	central	government	would	inevitably	lead	to	the	same	

																																																								
13
	Aspects	such	as	the	absence	of	formal	evidence	of	land	title	also	influence	this	tactic.	But	there	are	many	cases	

where	local	communities	also	exploit	unclear	land	tenure	to	establish	ungrounded	claims.	
14
	See,	for	example,	Kazuhisa	Matsui,	‘Post-Decentralization	Regional	Economies	and	Actors:	Putting	the	Capacity	

of	Local	Governments	to	the	Test’	(2005)	XLIII(1)	The	Developing	Economies	171;	Fitra	Fitrani,	Bert	Hofman	and	

Kai	Kaiser,	‘Unity	in	Diversity?	The	Creation	of	New	Local	Governments	in	a	Decentralising	Indonesia’	(2005)	41	

Bulletin	of	Indonesian	Economic	Studies	57-79,	76.		
15
	Vedi	Hadiz,	‘Decentralisation	and	Democracy	in	Indonesia:	A	Critique	of	Neo-Institutionalist	Perspectives’(2004)		

35(4)	Development	and	Change	697;	McCarthy	(n	6)	89;	Syarif	Hidayat,	‘Shadow	State;	Business	and	Politics	in	the	

Province	of	Banten’	in	Henk	Schulte	Nordholt	and	Gerry	Van	Klinken	(eds),	Renegotiating	Boundaries;	Local	Politics	
in	Post-Suharto	Indonesia	(KITLV	Press,	2007)	203.	
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problems.	Thus,	it	is	not	the	crop	per	se	but	the	poor	governance	of	the	commodity	that	policy	

makers	 should	 focus	 on.	As	mentioned	 in	 Chapter	 1,	 this	 is	 in	 line	with	 the	 view	of	 Inger	

Andersen,	who	as	IUCN	Director	General	stated	that	‘Palm	oil	is	here	to	stay,	and	we	urgently	

need	concerted	action	to	make	palm	oil	production	more	sustainable,	ensuring	all	parties	–	

governments,	producers	and	the	supply	chain	–	honour	their	sustainability	commitments’.16	

	

IV.	Policy	Recommendations	
	

The	exercise	of	 the	central	 government’s	 role	 is	 affected	by	a	 range	of	 legal	 and	practical	

elements	that	need	urgent	policy	attention.	

	

IV.A.	An	upward	accountability	mechanism	
	

In	 terms	 of	 decentralisation,	 there	 is	 a	 need	 to	 introduce	 a	 clearer	 line	 of	 responsibility	

between	 sectoral	 ministries	 and	 local	 government.	 The	 current	monitoring	 and	 oversight	

mechanisms	 for	 local	 governments	 have	 been	 missing	 this	 aspect	 of	 monitoring	 in	 the	

application	of	NSPKs.	Administratively,	this	mechanism	should	be	designed	to	connect	with	

the	existing	evaluation	systems	which	lead	to	incentive	and	disincentive	mechanisms	under	

the	2014	Local	Government	Law.	At	the	same	time,	the	new	mechanism	should	also	allow	for	

a	 second-line	enforcement	mechanism	 that	would	enable	 the	 central	 government	 to	 take	

quick	action	should	a	particular	license	result	in	serious	environmental	or	social	harms.	

	

Clear	 legal	 responsibility	 of	 the	 central	 government	 to	 support	 sustainable	 palm	 oil	

certification	

	

In	the	context	of	the	palm	oil	industry,	local	government	compliance	with	NSPKs	could	be	an	

important	consideration	in	the	premium	market	that	demands	sustainable	palm	oil.	One	of	

the	widely	discussed	 ideas	 in	 certification	mechanisms	 is	 jurisdictional	 certification,	which	

involves	certification	based	on	governance	of	an	administrative	area.	It	focuses	its	assessment	

of	local	government	readiness	to	ensure	good	practices	in	licensing	including	in	monitoring	

																																																								
16
	 International	 Union	 for	 Conservation	 of	 Nature,	 	 ‘Saying	 ‘No’	 to	 Palm	 Oil	 Would	 Likely	 Displace,	 Not	 Halt	

Biodiversity	 Loss’	 (Research	Report,	26	 June	2018)	<https://www.iucn.org/news/secretariat/201806/saying-no-
palm-oil-would-likely-displace-not-halt-biodiversity-loss---iucn-report>.	
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and	overseeing	those	licenses	in	operation.	Creating	a	clear	line	of	responsibility	should	be	

the	government’s	first	priority	to	improve	governance	of	the	industry.		

	

In	this	context,	the	global	market	call	for	sustainable	palm	oil	 is	also	to	be	welcomed,	as	it	

demands	the	government	also	pay	attention	to	the	environmental	and	social	aspects	of	the	

industry.	 The	 aforementioned	 Presidential	 Instruction	 to	 suspend	 the	 issuing	 of	 palm	 oil	

licenses	and	evaluate	those	already	issued	is	a	clear	governmental	response	to	this	demand.	

This	demand	will	allow	the	government	to	make	structural	changes	to	the	governance	of	the	

industry	while	maintaining	its	economic	interests.	A	palm	oil	boycott,	on	the	other	hand,	does	

not	attack	the	actual	problem	and	would	make	the	government	shift	into	a	defensive	mode,	

sending	political	attention	and	energy	in	the	wrong	direction.	

	

IV.B.	Improving	the	lawmaking	process	
	

Like	much	previous	research,	my	research	found	that	the	existing	regulatory	framework	still	

leaves	room	for	an	improper	lawmaking	process.	To	limit	misuse	of	the	lawmaking	power,	as	

in	the	case	of	2014	Plantation	Law,	transparency	and	public	participation	in	the	lawmaking	

process	should	be	properly	prescribed	and	its	absence	should	be	legally	sanctioned.	This	is	

critical	 considering	 the	 lack	 of	 important	 legal	 and	 political	 safeguards	 in	 the	 current	

lawmaking	 process.	 The	 flexible	 nature	 of	 the	 1945	 Constitution,	 for	 example,	 allows	 its	

exploitation	by	powerful	political	interests.		

	

As	Chapters	2	and	3	made	clear,	all	decentralisation	laws,	even	if	they	differ	in	direction,	are	

based	on	the	same	constitutional	provisions.	On	the	other	hand,	the	Constitutional	Court,	the	

new	legal	mechanism	introduced	in	the	post-Soeharto	era	to	check	the	constitutionality	of	

laws,	 does	 not	 apply	 the	 rule	 of	 precedent	 in	 its	 decisions,	 which,	 as	 a	 result,	 are	 often	

inconsistent.	My	analysis	of	Constitutional	Court	decisions	in	Chapter	3	indicated	that	one	of	

the	effects	of	this	is	that	the	bench	often	gives	different	responses	to	similar	legal	questions,	

usually	without	providing	proper	reasoning	to	explain	why	this	has	happened.	

	

Furthermore,	the	country’s	vibrant	democratic	system	still	has	not	succeeded	in	promoting	

vertical	 accountability	 between	members	 of	 the	DPR	 and	 their	 voters.	 Thus,	 it	 is	 easy	 for	

members	 of	 the	 DPR	 to	 be	 influenced	 by	 vested	 interests	 rather	 than	 representing	 their	

electors’	views.	The	absence	of	these	important	legal	and	political	safeguards	of	democratic	
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lawmaking	 mean	 the	 aspect	 of	 transparency	 and	 public	 participation	 in	 the	 lawmaking	

process	becomes	all	the	more	important	as	a	way	to	discourage	capture	of	the	lawmaking	

process.	

	

IV.C.	Improving	coordination	among	integrated	environmental	and	natural	resources	laws	

	

My	 research	 has	 shown	 that	 the	 current	 sectoral	 approach	 provides	 an	 atmosphere	 of	

competition	 instead	 of	 cooperation	 between	ministries	 that	 actually	 have	 closely	 related,	

even	overlapping	goals.	Further,	it	enables	vested	interests	to	take	advantage	of	a	conflicting	

and	 incoherent	 legal	 system.	 My	 research	 therefore	 supports	 long-advocated	 calls	 for	

integrated	environmental	and	natural	resource	laws.17	

	

At	the	technical	level,	my	research	identified	that	the	conflicting	NSPKs	are	also	caused	by	the	

absence	 of	 a	 harmonisation	mechanism	 in	 the	making	 process	 of	 ministerial	 regulations.	

Despite	ministerial	regulations’	problematic	legal	status,	as	elaborated	in	Chapters	4	and	5,	

the	 central	 government	 still	 needs	 this	 form	 of	 regulation,	 including	 in	 regulating	 NSPKs.	

Therefore,	 providing	 a	 regulatory	 framework	 to	 facilitate	 a	 harmonisation	 process	 for	

ministerial	regulations	should	be	prioritised.	

	

V.	Theoretical	Significance	and	Issues	for	Further	Research	
	

This	thesis	contributes	to	debate	about	the	role	of	the	central	government	in	natural	resource	

management	in	Indonesia	in	the	decentralisation	context.	Previous	research	generally	argued	

that	 the	 central	 government	 has	 a	 tendency	 to	 be	 reluctant	 in	 letting	 go	 of	 power	 and	

empowering	local	governments	in	managing	their	newly	introduced	authorities.	My	findings	

show	that	in	the	context	of	palm	oil	management	this	is	not	the	case.	Unlike	other	sectors,	

such	as	forestry,18	the	central	government	does	not	apply	an	approach	that	seeks	to	garner	

power.	In	fact,	my	research	found	that	the	central	government	has	consistently	surrendered	

its	licensing	power	to	local	governments,	almost	with	no	strings	attached,	due	to	the	absence	

of	monitoring	and	oversight	mechanisms.	My	research	further	explains	that	this	approach	is	

influenced	by	the	factors	of	law,	institutional	structure	and	political-economic	pressure.	

																																																								
17
	 See	 Adriaan	 Bedner	 and	 Nicole	 Niessen	 (eds),	 Toward	 Integrated	 Environmental	 Law	 in	 Indonesia	 (CNWS	

Publication,	2003).	
18
	Resosudarmo	(n	6).	
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My	thesis	shows	that	failures	of	the	central	government	in	palm	oil	licensing	have	taken	place	

in	the	familiar	context	of	the	struggle	(in	natural	resource	management)	to	balance	the	short-

term	economic	interest	with	the	long	term	sustainability	principles.	My	findings	indicate	that	

this	underlying	struggle	is	manifest	in	ways	that	are	specific	to	particular	sectors,	including,	

first,	 their	 tendencies	 to	adopt	practices	of	competitive,	 ‘siloed’	behaviour	known	as	 ‘ego-

sektoral’,	 and,	 second,	 their	 constitutive	 legal,	 political	 and	 institutional	 arrangements.	

Further	research	could	better	develop	understandings	of	the	central	government’s	conduct	

in	other	sectors,	such	as	mining,	in	order	to	provide	insight	into	prospects	for	reform.	As	is	

clear,	the	problems	of	palm	oil	are	complex	in	their	own	way,	and	require	urgent	sophisticated	

regulation	and	policy	reform	by	both	central	and	local	governments	in	Indonesia.	
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